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Court of Appeals of the District of Columbia 


No. 5563. 

Eugenie M. Wilson, Appellant, 

vs. 

Daniel L. Borden, M. D. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 76135. 

i 

Eugenie M. Wilson, Plaintiff, 1 

1 

vs. 

I 

Daniel L. Borden, M. D., Defendant, j 

United States of America, ! 

District of Columbia, ss: I 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had in the abov^-entitled 
cause, to wit: 

• ' 

1 Declaration. 

Filed December 3, 1928. | 

1 

In the Supreme Court of the District of Columbia. 

j 

At Law. 

1 

No. 76135. j 

Eugenie M. Wilson, Plaintiff, 

vs. I 

| 

Daniel L. Borden, M. D., Defendant, j 

i 

Count 1. 

The plaintiff, Eugenie M. Wilson, sues the defendant, 
Daniel M. Borden, for that, whereas, before and at the 

1—5563a 

i 

1 

i 


j 


EUGENIE M. WILSON VS. D. L. BORDEN, M. D. 
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time of the committing by the said defendant of the griev¬ 
ances hereinafter mentioned, the defendant was and is, and 
for many years last past has been holding himself out to 
the public as a physician and surgeon, skilled in his pro¬ 
fession, and during all the time aforesaid has exercised and 
is exercising and carrying on the art and profession of a 
physician and surgeon in the City of Washington, District 
of Columbia, and at the time of the committing of said 
grievances was making a specialty in the practice of his 
profession of orthopedic surgery, and the giving of neces¬ 
sary treatments in conjunction therewith, and while the 
defendant was carrying on and practicing the said art and 
profession of a physician and surgeon as aforesaid the 
said defendant was employed, for a valuable consideration, 
to skillfully and carefully set and adjust a certain bone or 
bones of the left arm of the plaintiff, which had been diag¬ 
nosed by defendant as a fracture at or near the left wrist, 
and to give the plaintiff the proper, customary and neces- 
sarv care, attention and treatments in connection there- 
with. And the defendant did, on to wit, the 16th day of 
September, 1926, in the aforesaid City of Washington, Dis¬ 
trict of Columbia, agree and undertake to skillfully, 
2 carefully and properly set and adjust said broken 
bone or bones, and to give the plaintiff the usual, 
customarv and necessarv care, attention and treatment in 
conjunction therewith, as was the duty of the defendant 
to the plaintiff. But the defendant, notwithstanding his 
duty in the premises, did then and there negligently, care¬ 
lessly, unskillfullv and improperly set and adjust the afore¬ 
said broken bone or bones of the plaintiff’s left wrist, and 
did negligently and carelessly remove the splints and band¬ 
ages therefrom before said bone or bones had been prop¬ 
erly set and adjusted, and before said bone had been al¬ 
lowed to heal, and negligently, carelessly and improperly 
discharged the plaintiff when he knew, or by the exercise 
of reasonable care, skill and prudence should have known, 
that the said fractured bone or bones had not been properly 
set and adjusted and had not healed. Whereby and by rea¬ 
son of the aforesaid neglect, carelessness and unskillful¬ 
ness of the defendant, the plaintiff’s left arm has become 
and is permanently deformed and injured, and the left 
wrist has become permanently stiff, and the use thereof 
permanently lost and destroyed, and plaintiff was and still 
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i 

I 

is caused to suffer great and excruciating pain in her said 
arm, wrist and hand. And plaintiff avers that ;she will he 
compelled to undergo a surgical operation in an Attempt to 
rectify the improper position of the said bone or bones, and 
disfigurement of her said arm, which was caused and 
brought about by the aforesaid negligence, carelessness 
and unskillfulness of the defendant. And th0 plaintiff 
avers that she has been forced to submit to a course of 
painful treatments in an endeavor to regain the juse of her 
said arm and wrist, and it will be necessary hereafter for 
the plaintiff to submit to additional treatments!in an en¬ 
deavor to regain the use of her said arm and \vrist, and 
said treatments which the plaintiff has undergone and will 
have to undergo in the future have caused and will 
3 cause her violent and excruciating pain apd mental 
anguish, and her ability to earn her livelihood has 
been materially impaired. And plaintiff avers that she was 
compelled to and will in the future be compelled to expend 
large sums of money in and about endeavoring to be cured 
of the injuries, aforesaid, and was compelled to expend 
for medical, surgical, nursing, X-ray, and other treatment, 
large sums of money to wit, the sum of $1000.00 \ and she 
avers that her nerves and nervous system are permanently 
impaired, shocked and shattered, and her general health 
has been greatly impaired and weakened. 

Wherefore she brings this suit and claims damages of 
the defendant in the sum of $25,000.00, besides costs. 

Count 2. j 

| 

The plaintiff, Eugenie M. Wilson, further sues the de¬ 
fendant, Daniel L. Borden, for that, whereas, before and 
at the time of the committing by the said defendant of the 
grievances hereinafter mentioned, the defendant was and 
is, and for many years last past has been holding! himself 
out as a physician and surgeon, skilled in his profession, 
and during all the time aforesaid has exercised and is ex¬ 
ercising and carrying on the art and profession of a physi¬ 
cian and surgeon in the City of Washington, District of 
Columbia, and while thus carrying on and practicing the 
said art and profession of a physician and surgeon as 
aforesaid, the said defendant, on to wit, the 17th day of 
September, 1926, undertook to set and adjust a certain bone 
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or bones of the left arm of the plaintiff, which had been 
diagnosed by defendant as a fracture at or near the wrist, 
and to give the plaintiff the usual, customary and neces¬ 
sary care, attention and treatments in conjunction there¬ 
with, and the defendant, after manipulating, and attempt¬ 
ing to set and adjust the said fractured bone or bones, ap¬ 
plied splints and bandages to the left arm of the plaintiff. 

And the plaintiff says that it then and there became 
4 and was, and continued to be, the duty of the defend¬ 
ant to exercise reasonable and ordinary skill and 
care in the setting and adjusting of the said broken bone 
or bones of the plaintiff’s left arm, and to give the neces¬ 
sary care, attention and treatments in conjunction there¬ 
with, that a physician skilled in the art and profession 
would have given under the circumstances, but notwith¬ 
standing his duty in the premises, the said defendant did 
not exercise reasonable skill, care and ability in the setting 
and adjusting of said bone or bones, and in giving the 
plaintiff the necessary care, attention and treatments in 
connection therewith in this, that the defendant, Daniel L. 
Borden, negligentlv, carelessly and unskillfullv, and with- 
out the exercise of ordinary care and skill, applied the said 
splints and bandages to and about the said fractured arm 
of the plaintiff without properly setting and adjusting the 
said fractured bone or bones when he knew, or by the ex¬ 
ercise of reasonable care, skill and prudence should have 
known, that the said fractured bone or bones had not been 
properly set and adjusted. And plaintiff further avers 
that the said defendant thereafter negligently, carelessly 
and recklessly failed and omitted to take the usual, cus- 
tomarv and ordinarv measures and administer the usual, 
ordinary and customary treatments to the plaintiff for the 
proper setting and adjusting of the said broken bone or 
bones, and the said defendant negligently, carelessly and 
unskillfullv removed the said splints and bandages from 
plaintiff’s arm before said bone or bones had been allowed 
to heal, and negligently, carelessly and improperly dis¬ 
charged the plaintiff when he knew, or by the exercise of 
reasonable care, skill and prudence should have known, 
that the said fractured bone or bones had not been in 
proper position and required further medical attention, 
whereby, and by reason of the aforesaid negligence, care¬ 
lessness and unskillfulness of the defendant, the plaintiff’s 
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left arm has become and is permanently deformed 
5 and injured, and the left wrist has become perma¬ 
nently stiff, and the use thereof permanently lost 
and destroyed, and plaintiff was and still is caused to suffer 
great and excruciating pains in her said arm, wrist and 
hand. And plaintiff avers that she will be forced to un¬ 
dergo a surgical operation in an attempt to rectify the im¬ 
proper position of the said bone or bones which was caused 
and brought about by the aforesaid negligence, i careless¬ 
ness and unskillfulness of the defendant. And the plain¬ 
tiff avers that she was forced to submit to a cours^ of pain¬ 
ful treatments in an endeavor to regain the use of| her said 
arm and wrist, and it will be necessary hereafter for the 
plaintiff to submit to additional trea-ment in an endeavor 
to regain the use of her said arm and wrist, and sgid treat¬ 
ments which the plaintiff has undergone and will! have to 
undergo in the future have caused and will continue to 
cause her violent and excruciating pain and mental an¬ 
guish, and her ability to earn her livelihood has li)een ma¬ 
terially impaired. And plaintiff avers that she was com¬ 
pelled to and will in the future be compelled to; expend 
large sums of money in and about endeavoring to be cured 
of the injuries, aforesaid, and was compelled to expend for 
medical, surgical, nursing, X-ray and other treatment, 
large sums of money, to wit, the sum of $1000.00; land she 
avers that her nerves and nervous system are permanently 
impaired, shocked and shattered, and her general health 
has been greatly impaired and weakened, all to the! damage 
of the plaintiff in the sum of $25,000.00 dollars. j 
Wherefore she brings this her suit against the i defend¬ 
ant and claims of the defendant the sum of $25,000.00, be¬ 
sides costs. 

ROSSA F. DOWNING, 
JOSEPH J. MALLOY, 

i 7 

Attorneys for Plaintiff . 


6 


Plea. 


Filed February 27, 1929. 


# 


* 


Now comes the defendant and for Plea to the declara¬ 
tion and each count thereof, admits that at the time of the 
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grievances alleged he was and held himself out to be a 
practicing physician and surgeon and orthopedic surgeon 
and that he undertook to treat plaintiff for an alleged in¬ 
jury to her said arm. Defendant avers that upon receiving 
plaintiff as a patient and in order to properly treat her he 
took an X-ray picture and had X-ray pictures taken by X- 
ray experts and specialists to determine whether or not 
plaintiff's said alleged injury was a fracture of a bone or 
bones of said arm and wrist; that said X-rays disclosed no 
present fracture and showed and indicated that there was 
no present fracture of a bone or bones in said arm and 
wrist and defendant denies that there was a fracture pres¬ 
ent in the bone or bones of plaintiff’s said arm and wrist 
at the time and denies each and every other allegation of 
the said declaration. 

For further plea, defendant says that he carefully, and 
skillfully treated plaintiff for the injuries to her said arm 
and wrist at the time of the grievances alleged and treated 
said injuries skillfully in a manner and by methods used 
and approved by other physicians and surgeons of skill in 
the District of Columbia. 

WELCH, DAILY & WELCH, 
Bv J. R. DAILY, 

Attorneys for Defendant. 


i Joinder of Issue. 

Filed March 1, 1929. 

#*•*###* 

The plaintiff joins issue on the plea of the defendant 
herein tiled. 

ROSSA F. DOWNING, 
JOSEPH J. MALLOY, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Thursday, June 25, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Jennings Bailey, Joseph W. Cox, James M. Proc¬ 
tor, Justices, presiding. 
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Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday hnd after 
this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant by the 
direction of the court. ! 

COX, 

Justice. 

i 

i 

i 

Motion for a New Trial. i 

! 

Filed June 29, 1931. j 

i 

#*###* « 

I 

| 

Now comes Eugenie M. Wilson, the plaintiff in the above 
entitled cause, by her attorneys R. F. Downing alnd J. J. 
Mallov, and moves the Court to set aside the verdict in the 
said cause and to award her a new trial for the following 
reasons: 

1. That said verdict is contrary to the evidence}. 

2. That said verdict is contrary to the weight of the 

evidence. 

8 3. That said verdict is contrary to law. 

4. That the Court erred in directing a verdict for 
the defendant, to which exception was duly taken by 
plaintiff. 

5. That the Court erred in refusing to permit Dr. George 
W. Warren to state the treatment a reasonably skilled phy¬ 
sician would have given plaintiff, to which exception was 
duly taken by plaintiff. 

6. That the Court erred in refusing to permit Dr. George 

W. Warren to give his opinion as to whether or hot the 
defendant in this case had given the plaintiff the chre and 
attention which a physician or surgeon of ordinary skill 
and ability, practicing in the District of Columbia^ would 
have given under all the circumstances as related, t\> which 
ruling an exception was taken by plaintiff and noted upon 
the minutes of the Court. j 

7. That the Court in refusing to permit Dr. George W. 
Warren to answer the question set forth in paragraph six, 
stated that it was a matter for the Jury to determine 
whether or not defendant exercised ordinary skill ahd abil¬ 
ity, and then refused to permit the cause to go to the Jury, 


i 
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to which exception was duly taken by plaintiff and noted 
upon the minutes of the Court. 

8. And for other defects, errors and irregularities in the 
proceedings herein. 

ROSSA F. DOWNING, 

1 JOSEPH J. MALLOY, 

Attorneys for Plaintiff. 

To Messrs. Welch, Daily and Welch, 

Attorneys for Defendant: 

Kindly take notice that the foregoing motion will be set 
for hearing before Mr. Justice Cox on Friday, the 3rd day 
of July, 1931, at ten o’clock A. M., or as soon there- 
9 after as counsel may be heard. 

ROSSA F. DOWNING, 
JOSEPH J. MALLOY, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing motion acknowledged 
this 29th dav of June, 1931. 

WELCH, DAILY & WELCH, 

J. H. WELCH, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

' Monday, August 3,1931. 

Session resumed pursuant to adjournment. 

Hon. Joseph W. Cox, Justice, Presiding. 

* * * # =* # # 

Come now the parties hereto by their respective attor¬ 
neys of record and thereupon the motion for a new trial is 
argued and submitted to the Court and being considered it 
is ordered that said motion be and the same is hereby over¬ 
ruled. 

Wherefore, it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for 
nothing held, and recover of the plaintiff his costs of de¬ 
fense to be taxed by the Clerk and have execution thereof. 

From the foregoing judgment the plaintiff by her attor¬ 
ney of record, in open court, notes an appeal to the Court 
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of Appeals. Whereupon, the undertaking for costs only is 
hereby fixed in the sum of One Hundred Dollars ($100.00), 
with leave to deposit the sum of Fifty Dollars j ($50.00), 
with the Clerk in lieu thereof. 

cox, 

Justice. 

10 Memoranda. 

j 

I 

August 18, 1931.—Bond on appeal $100 approved and 
filed. i 

August 20, 1931.—Proposed Bill of Exceptions! filed. 
September 15, 1931.—Bill of Exceptions submitted. 

Assignment of Errors. 

i 

Filed September 23, 1931. 

i 

# # * * * # j # 

» 

i 

The Court erred as follows: 

1. In granting defendant’s motion for a directed verdict. 

2. In directing the jury to find for the defendant, i 

3. In refusing to permit plaintiff to show what was the 

usual, ordinary and reasonable practice among physicians 
and surgeons in the District of Columbia in treating frac¬ 
tures. ! 

ROSSA F. DOWNING, 
JOSEPH J. MALLOY*, 

Attorneys for Pldintiff. 

i 

Supreme Court of the District of Columbia.! 

Friday, October 16,; 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Jesse C. Adkins, 
Peyton Gordon, Joseph W. Cox, Justices, presiding. 

* # * * # * # 

i 

The Bill of Exceptions taken at the trial of this ca-jise and 
heretofore submitted to the Court and this day 

11 signed is made a part of the record, nunce pvo tunc. 

COXj 

Justice. 


2—5o63a 
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Designation of Record. 

Filed September 2, 1931. 


The Clerk will please prepare the Transcript for Appeal 
in the above entitled cause and include therein the follow¬ 
ing: 

1. Declaration. 

2. Defendant’s pleas. 

3. Joinder of issue. 

4. Verdict. 

5. Memo: Motion for a new trial. 

6. Memo: Motion for a new trial overruled and judg¬ 
ment, August 3, 1931. 

7. Memo: Appeal noted in open Court, August 3, 1931. 

8. Memo: Undertaking on appeal filed. 

9. Memo: Proposed Bill of Exceptions filed. 

10. Memo: Bill of Exceptions submitted. 

11. Memo: Bill of Exceptions settled. 

12. Assignment of Errors. 

13. This designation. 

1 ROSSA F. DOWNING, 

1 JOSEPH J. MALLOY, 

Attorneys for Plaintiff. 

Service of a copy of the above designation of record ac¬ 
knowledged this 1st day of September, 1931. 

WELCH, DAILY & WELCH, 

Bv JOHN R. DAILY, 

Attorneys for Defendant. 

12 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 11, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
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this transcript, in cause No. 76135 at Law, wherein Eugenie 
M. Wilson is Plaintiff and Daniel L. Borden, M.| D. is De¬ 
fendant, as the same remains upon the files and of record 

in said Court. i 

! 

In testimony whereof I hereunto subscribe my ’name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of November, 1931. 

! 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


13 Filed Oct. 19, 1931. 

I 

In the Supreme Court of the District of Columbia, Holding 

a Law Term. 

I 

No. 76135. 

: 

i 

Eugenie M. Wilson, Plaintiff, 

vs. 

j 

Daniel L. Borden, Defendant. 

j 

Bill of Exceptions. 

\ 

Be it remembered that the above entitled cause! came on 
for hearing on the 23rd day of June, 1931, and continued 
on the 24th dav of June, 1931, and further continued on the 
25th day of June, 1931, before Honorable Joseph W. Cox, 
Associate Justice of the Supreme Court of the District of 
Columbia, and a Jury impanelled and sworn td try the 
issues between the parties. 

Whereupon the plaintiff, in order to maintain the issues 
upon her part joined, being duly sworn, testified in sub¬ 
stance as follows: 

By Mr. Downing: 

That she was a Clerk in the Interior Department in Sep¬ 
tember, 1926, and is still employed there. On September 
6, 1926, she was injured in a collision between a truck and 
a street car upon which she was a passenger, and on the 

i 

i 

i 
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next day she consulted Dr. Edward Larkin, who treated her 
for about two weeks, and not being satisfied with the treat¬ 
ment she was receiving, she consulted Dr. Daniel L. Borden, 
the defendant. When she went to Dr. Borden her arm was 
very much swollen and pained her dreadfully. This was 
about the middle of September, in Dr. Borden’s office in 
the Rochambcau. She told Dr. Borden she was suffering 
with her arm, and it was then bandaged, and he removed 
the bandage and said it looked like a fracture, but he would 
take a picture, and then she should come back in the after¬ 
noon, and he would show that it was a fracture. She went 
back in the afternoon, he showed her the picture 
14 then, the end of the bone was broken off, and he im¬ 
mediately set the arm. He had her come back every 
few days to look at the arm and examine it. He put it in 
wooden splints from the elbow to the wrist, on top of the 
arm and underneath the arm, and then it was bandaged. 
He didn’t take a picture of the arm after that at any time, 
and in about three weeks he discharged her. In response 
to the question: “What did he say when he discharged 

vou?” she testified as follows: 

* 

“I went there to have the arm examined as I had been 
in the habit of doing and he removed the splints, and I said, 
‘Doctor, is the arm all well?’ He said, ‘Yes.’ I said, ‘All 

well?’ He said, ‘Yes.’ I said, ‘Did you ever have-’ 

‘Oh,’ he said, ‘there is nothing the matter with your arm, 
Miss Wilson.’ I said, ‘Did vou ever have a broken arm?’ 
He said, ‘No.’ * * * I had an accident to my right arm 

several years previous to that, and he said I had gotten the 
arms mixed, that there was a fracture there, but it was an 
old fracture. Then I said, ‘Doctor, have you ever had a 
broken arm, or a broken limb?’ He said, ‘No.’ I said, ‘I 
thought not. You would never forget it if vou did.’ ” 

He removed the splints and pronounced the arm cured. 
This was about three weeks after the first visit. She was 
a stenographer and typist, and she went back to her em¬ 
ployment. During the time that she was being treated she 
vras on sick leave, from September 7th to October 4th. Be¬ 
fore this accident she had never had any difficulty at all in 
her work. After this, she was not able to carry on as a 
stenographer and typist at all. Whereupon, at request of 
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counsel, she showed her arm to the jury. In addition to 
her duties as stenographer and typist, she did miscellane¬ 
ous work. As a result of the injury, she couldn’t operate 
a typewriter; she couldn’t lift a paper weight; she couldn’t 
turn a door-knob; she couldn’t lift anything. Before she 
was treated by Dr. Borden, she didn’t have anything like 
that (indicating a lump on her wrist). She testified that 
she could straighten her arm out, but could |not hold 
15 it that way. The lump on her wrist got greater and 
greater after Dr. Borden’s treatment. When she 
was discharged it was just a small lump. It has continued 
to grow since. Whereupon the witness identified an x-ray 
picture of her left wrist taken by defendant which had been 
given to her by Dr. Borden. After some argument this pic¬ 
ture was finally admitted in evidence, and marked! 44 Plain¬ 
tiff’s Exhibit No. 1.” About a rear after she had been dis- 

*• i 

charged by Dr. Borden she consulted Dr. Harry Lewis. 
About two years after she had been discharged by J)r. Bor- 
den she consulted Dr. Leadbetter and subsequently Dr. 
Sterling Puffin. Later in 1928, she consulted Dr. (Thomas 
M. Foley, who treated her, baked and massaged her arm. 
He didn’t discharge her. She simply ceased the visits. The 
picture marked 44 Plaintiff’s Exhibit No. 1” was given to 
her on the second dav after she consulted Dr. Borden. 

I 

Cross-examination. 

i 

By Mr. Daily: j 

She didn’t tell Dr. Borden that she had been treated by 
Dr. Larkin. Just simply asked him what was the 'trouble 
with the arm. It pained her so, and that she had been in 
an accident. Didn’t tell him that she had been treating the 
arm herself. Could straighten arm out, but could not hold 
it that way. Couldn’t hold it straight out anv leiigth of 
time because it draws. Dr. Larkin didn’t treat her for a 
fractured arm. He treated her for contusions and lacera¬ 
tions. Dr. Larkin took an x-ray. Before she was dismissed 
by Dr. Borden she had an x-ray taken by Drs. Groover, 
Christie, and Merritt. Dr. Bierman took an x-ray for Dr. 
Larkin. On September 6, 1926, she -went to Dr. Larkin. 
About two weeks after that she went to Dr. Bordenj. The 
splints were two pieces of board, one underneath and one 
on top and then he bandaged it. There was no Plaster of 

i 

i 

i 

i 

i 
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Paris or cast applied. It was about two or three weeks 
after Dr. Borden placed her arm in splints that he dis¬ 
charged her. The splints were on only two or three weeks. 
The arm was supported by a sling around the neck. She 

first went to Dr. Lewis in September, 1927. He did 
16 not treat her. She went to Dr. Leadbetter in 1929. 

He did not treat her. About six months after that she 
went to Dr. Puffin. She saw Dr. Foley in 1928. He took 
x-ravs. He took x-ravs on her first visit to him. All the 

v •> 

time that she lost was on sick leave. She was about 52 
vears old. Dr. Borden said she had her arms mixed. The 
right arm was injured at Arlington when she was thrown 
from a horse, about twentv vears ago. Everv bone in the 
right arm was broken, and the wrist was broken. She 
thinks it was Dr. William Johnson that treated her at her 
home. She had the same kind of splints on her right arm 
that she had put on her left arm by Dr. Borden. Wooden 
splints on the top and on the bottom. The treatment for 
the right arm was the same in this case. She is still work¬ 
ing in the same department and her salary has been re¬ 
duced from $1440.00 to $1320.00 because she couldn’t do 
the work. Dr. Borden said he thought the arm was frac¬ 
tured, and that he would have to take an x-ray to find out, 
and when he took it he found it was a fracture. He didn’t 
tell her it was an old fracture then, not until he removed 
the splints. The splints were put on after the x-ray. He 
didn’t give any treatment before the x-rav was taken. 

Redirect examination. 

By Mr. Downing: 

v O 

Never, either before or after the time she had this acci¬ 
dent had she had an injury of any kind whatsoever in that 
arm or wrist. She never had any accident at all to that 
arm except this one. Her sick leave was from September 
7th to October 4th, and that included the time during which 
she was treated bv Dr. Larkin. 

m/ 

Further to maintain the issues upon her part joined, the 
plaintiff produced as a witness Miss Annie W. Painter, who 
being duly sworn, testified in substance as follows: 

By Mr. Downing: 

She has known the plaintiff thirty or thirty-five years. 
Before September, 1926, she saw the plaintiff on an aver- 
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age of two or three times a week. Sometimes oftener. She 
lived oil 18th and G Sts., and plaintiff lived in the same 
neighborhood. Never observed anything wrong with her 
left arm prior to September, 1926. Knew! that she 
17 injured her left arm in September, 1926. Saw her 
a couple of days or so after the accident. She re¬ 
members when plaintiff was discharged by Dr. Borden as 
cured. Since then the arm has been gradually getting 
worse. After her discharge by Dr. Borden she Noticed a 
small lump on plaintiff’s wrist, some time after the injury. 
Witness then testified in detail as to the inability of the 
plaintiff to use her left arm and wrist. She noticed that 
she used the typewriter before the injury, and cannot use 
it now. She cannot open a door with her left hand,!or move 
a chair, always using her right hand. She noticed the arm 
in splints for several weeks. It was after the splints were 
removed that she noticed her failure to use a typewriter, 
failure to open a door, failure to lift anything. Slie knows 
about a prior accident plaintiff had when she fellj from a 
horse and broke her right arm. | 

i 

Cross-examination. j 

By Mr. Dailey: j 

She was not with plaintiff when she fell from thb horse. 
She had something on the arm, she cannot say whether it 
was splints or a plaster cast, but her right arm was broken 
around the wrist. The whole arm was bandaged injsplints. 
Tliis was about twenty years ago when she broke her right 
arm. She knows that plaintiff’s arm was in splints in the 
treatment of the left wrist, but couldn’t tell what kind it 
was. She said the arm was in a sling. During this time 
she saw plaintiff at her office three or four times k week. 
She saw her at the office. Before the automobile Occident 
her arm was perfectly all right. She saw her using it con¬ 
stantly. She did not go into an examination of it, but 
knows she used her arm the same as everybody else uses 
theirs. From the time she was dismissed by Dr. Borden 
she was not well, and complained about the arm. Sh0 heard 
her complain about it and from that time it got gradually 
worse up to its present condition. Miss Wilson wa$ right 
handed. When she fell from the horse, it caused her no dis- 
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ability, onlv from the time the arm was broken it was dis- 
abled. But from that time she has never heard her say 

anything-, that is, after the arm knitted and was 
IS well. 

Further to maintain the issues upon her part joined, 
plaintiff called as a witness Dr. Thomas Madden Foley, who 
being dulv sworn, testified in substance as follows: 

C* « 7 

By Mr. Downing: 

He has been a practicing physician, specializing in bone 
surgery for about twenty years. He saw the plaintiff Sep¬ 
tember 6, 1928, August 26, 1929, and a few times since 
August 26, 1929. Pie treated the wrist in September, 1929. 
Thereupon the witness identified certain pictures which 
had been taken of the plaintiff. Thereupon witness identi¬ 
fied two letters, one dated September 6, 1928, and the other 
dated September 21, 1928, as having been written by him, 
forwarded to R. F. Downing, counsel for the plaintiff. Wit¬ 
ness was asked what he treated her for, and he answered, 
“Why, she had complained of pain in her wrist and I treated 
her for the pain,” and when asked, “What did you diag¬ 
nose the case as?” the answer was, “It was an old—it 
might have been any number of things. I didn’t diagnose 
it as anything in particular. When anyone comes to me 
complaining about a pain in the wrist, it might be an old 
arthritis. There is no way to find out. We treat patients 
without trying to diagnose them.” The witness was then 
asked, “Did you have any difficulty in deciding when you 
wrote these letters?” and he said, “I don’t think I wrote 
those letters after I treated her. She didn’t come to me for 

treatment when I wrote those letters.” From the x-ravs 

* 

I diagnose it as a possible old fracture of the wrist. All 
four of the pictures were taken on September 15, 1928. 
After some argument the pictures were admitted in evi¬ 
dence. Witness, being shown the x-ray of the left hand 
taken on September 15, 1928, testified there is no evidence 
in this picture of an old fracture. It is just the position 
that she held her hand. She insisted upon holding her hand 
in this position and that picture was taken with her hand 
pulled over in that position. He said he didn’t see at the 
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I 

present, time any fracture. Witness was then asked, 

19 “You stated a little while ago that there \\[as an old 
fracture. Where would that be in this picture!” 

To which lie replied, “I said a possible fracture.” Wit¬ 
ness was further asked, “Where would the possible old 
fracture be! You must have some place in the bbne where 
that possible fracture was. Where is it?” “ijt doesn’t 
necessarily have to be near a bone. She may have torn a 
ligament across the wrist.” He was again asked, “There 
is nothing there to indicate a fracture according to that 
picture!” A. “Absolutely.” Further he was asked, 
“Nothing that indicated a fracture at all!”, to which he 
replied, “No sir.” Thereupon counsel for the! plaintiff 
announced that he was taken by surprise, and exhibited to 
the Court the written statement of the witness of 1 Septem¬ 
ber 21, 1928, which reads as follows: 

“Dear Mr. Downing: I am forwarding to you the X-rays 
of the right and left hands of Miss E. Wilson, takeii 9-15-28. 

The film of the left hand shows a loose piece oi* bone at 
the tip of the ulnar bone of the forearm. 

This piece of bone is apparently a detached piece of the 
ulnar bone as a result of an old fracture. It is absent in 
the film of the other hand.” j 

Whereupon after considerable argument counsel for the 
plaintiff was allowed to cross-examine the witness] and the 
witness was asked, “Reading this letter, would that refresh 
vour recollection as to what vour diagnosis of the case was 
when you took that picture!”, to which lie replied] “Yes, I 
thought this little point opposite here was a piec^e of de¬ 
tached bone with the tip of this on it. ’ ’ He was thgn asked, 
“When did you think that—now or then!” “I| thought 
that September 15, 1928. I am not an x-ray expert you 
see * * * I have changed my mind since that time. 

That is the idea, since September, 1928.” Thereupon the 
following questions were asked and answers given; 

Q. “On September 15, 1928, you said this wa^ a frac¬ 
ture!” A. “Yes.” i 

20 Q. “At the tip of the ulna- bone!” A. “That is 
my letter.” 

Q. “That was the opinion you gave to me and the basis 
upon which I filed this suit.” 
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Bv the Court: 44 He savs he does not think that is a 
•> •> 

correct reading of the picture. ’’ 

* * * When did you change your mind?” A. “I just tried 
to explain that I showed the pictures to several x-ray 
doctors. I am not an x-ray expert, and they said there 
was no evidence of a fracture.” 

Q. “And that is the reason you changed your mind?” 
A. “That is exactlv why I changed mv mind. Because 
thev know more about x-ravs than I do. ’ ’ 

Q. “You were treating her all of this time?” A. “She 
came back in August, 1929, and I gave her about four 
treatments.” 

Q. “What did you do for her?” A. “I baked and mass¬ 
aged her wrist. That is all.” 

Q. “Is that the real reason why you changed your 
opinion?” A. “That is exactly why I changed my opin¬ 
ion.” 

Q. “Because vou have been convinced bv somebodv else 
that you are not correct?” A. “I certainly would accept 
an x-ray man's opinion. I am not an x-ray expert.” 

Q. “Did you consult Dr. Borden?” —. “I did not.” 

Q. “Did you consult Dr. Leadbetter?” A. “No, I did 
not.” 

Q. “Did you consult Dr. Larkin?” A. “No, * * * 

Q. “Is not the real reason why you changed your opinion 
because you found out it was a suit against a doctor?” 
A. “No, I know more about the condition and about the 
x-rav findings than I did at that time. ’ 9 

Q. “Did you not, as a matter of fact, tell me at your 
office that was the reason you changed your mind because 
it was a suit against a doctor?” A. “No, I didn’t tell you 
that. I told you I would rather not come down here * * * 

Q. “Did you not, in an interview with me two or three 
weeks ago, tell me for the first time that you had changed 
your mind.” A. “No, I told you over a year ago now in 
my office that I had changed my mind, long before you had 
entered any suit, as well as I remember.” 

Cross-examination. 

By Mr. Daily: 

This little piece of white bone that shows in the x-ray I 
thought at the time was evidence of a break. Witness still 
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thinks that possibly there was an old fracture at bhat little 
piece of white bone. Thinks it might be a supernumery 
bone. These occur very often in different parts of the 
body growing on a tendon. It is a rather comnjon thing 
to see a bone like that. We call them supernumejry bones. 
The last time I saw the arm the function was very good. 

“I am not an x-ray expert, but it looks like there 
21 might be an old fracture at the head of tjiis bone, 
here in the radius. Witness further testified: “I 
mean that anyone of us, if we had an x-ray of bur wrist 
taken in that position, instead of holding your hand in a 
normal position, which would be lax, you can throw your 
hand to the side, and from the flexibility of the Wrist, this 
patient could have held her hand straight just as ieasily as 
to the side, and it gives an exaggerated picture^ If you 
have had your picture taken, with your hand stretched over 
to the side, it would look abnormal, it would stretch these 
joints apart and that is exactly what was done. That hand 
was forcibly pulled over in that direction when tjhe x-ray 
was taken.’’ 

I 

i 

Whereupon the plaintiff, further to maintain tie issues 
upon her part joined, produced as a witness Dr. George W. 
Warren, who, being duly sworn, testified in substance as 
follows: 

That his office is at 1212 H Street, Northeast, Where it 
has been for the past thirty-eight years, and that he has 
been a practicing physician for forty years. He has had 
considerable experience with broken bones and injured 
bones, and in his forty years, he has probably treated five 
hundred broken bones, and he has some knowledge and 
experience in reading x-rays. He doesn’t take tfyem, but 
he reads them himself. He examined the plaintiff twice. 
The last time was on Monday, June 22nd, 1931. He also 
examined her about a week prior to that. She has a frac¬ 
ture of the left wrist. He has set bones of the leg, arm, 
shoulder and the wrist. “I am not an orthopedic surgeon 
but I have set a lot of bones. On examination of the left 
wrist, I found first a fracture, an old fracture. Cbuld not 
tell how old the fracture is.” Does not think anybody 
could tell whether it was five or twenty years old. If it 
occurred on September 6, 1926, he could consider if an old 
fracture. He saw pictures of it that showed fracture of 
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the bone. Thereupon the witness was shown one of the 
pictures of the left wrist, and he testified that there is a 
fracture at the end of the ulna. The ulna is the inside 
bone of the wrist and the outside bone of the radius. In 
determining the fracture he is guided by both the physical 
examination and the picture. The picture confirms the 
diagnosis. In other words, he made his own diagnosis 
from the physical examination and that is confirmed by the 
picture. There might be some difference in a picture taken 
in 1926 and one taken in 1928. There might be a restric¬ 
tion of the muscles. Assuming that no accident happened 
between the time of the picture taken in 1926 and the one 
taken in 1928, there would be no material difference 
22 between the two pictures except the tightening of 
the muscles. Assuming that there had been no in¬ 
jury to the arm between September 6, 1926, and a picture 
was taken then, there would be no difference between the 
picture taken then and a picture taken September 16, 1928, 
as far as the bone is concerned. Both of them show this 
detached piece of bone. The last one shows better. There 
is a restriction of the muscles. Thereupon the following 
questions were put and answers given: 

Q. 4 4 Taking these two pictures into consideration, and 
supposing as a matter of fact, that this woman never had 
any injury to her left arm before September, 1926, and 
during that month between September 16 and October 4, 
she was treated, state whether or not a reasonably skillful 
surgeon should have known there was a fracture then.” 

Mr. Daily: “I object to the form of the question.” 

The Court: 44 That is a sort of a question for the Jury.” 

Mr. Downing: 44 That is the only purpose of it.” 

The Court: 44 It is a question for the Jury and not for a 
reasonably skillful surgeon.” 

Mr. Downing: 44 It seems to me I have to ask that ques¬ 
tion.” 

The Court: 44 I think you can bring out the facts about 
it and his conclusion.” 

Mr. Downing: 44 It is not necessary to ask that ques¬ 
tion?” 

The Court: 44 Not the question you are asking. The 
objection is sustained.” 
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I 

Mr. Downing: “Did you have any difficulty in determin¬ 
ing that it was a fracture ?” 

Witness: “No.’’ i 

Mr. Downing: “Would any skillful physician have any 

difficulty in determining that it was a fracture?” i 

| 

Whereupon counsel for the defendant objected to the 
foregoing question and the objection was sustained by the 
Court, to which ruling of the Court counsel for the plain¬ 
tiff noted an exception which was duly noted upon the 
minutes of the Court. 

! 

Supposing that there was a fracture, witness j testified 
that they are always put up in splints or a cast, and the 
bones adjusted properly, and an x-ray taken to see 
23 if it is all right. Sometimes they use a metal and 
sometimes wood splints, and sometimes a! plaster 
cast. Whereupon the witness was asked the following 
question: 

Q. “Suppose there is a fracture, as you say the| picture 
shows, and your diagnosis by your personal examination 
shows. How long, in the due course of careful and skillful 
treatment, should those splints have been allowed to remain 
upon the arm?” 

Witness: “In my opinion it should be from foujr to six 
weeks. ’ ’ j 

Thereupon witness examined the plaintiff's wijist and 
when asked, “What is that thing on the outside'j of her 
arm?” he replied, “That looks like—that is a bqnch of 
tendons, I think, separated from the bone. Let |me see 
your other hand.” 

Q. “What do you say is the cause of that lump?” A. 
“That lump comes from the detachment of tendons from 
the bone.” 

Q. “And what caused the tendons to be detached, as 
you say?” A. “The fracture.” j 

Q. “Assume there was a slight lump there at the time 
she was discharged. Assuming the fact that there was 
evidence of that lump on the left hand, and it has! grown 
to the proportion that you see now. Should this iwoman 
or not have been discharged and pronounced well Without 
further treatment?” A. “I hardly know how to answer 
that question. ’ ’ 
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Q. “ Would you have discharged her as cured ?” A. 
“The doctor may have thought that lump had disap¬ 
peared/ 7 

Q. “Assuming that to be the case, as she has testified, 
should she or not have been discharged after three weeks 
treatment? Assuming that the splints were put on Sep¬ 
tember 16 and removed October 4 * * * Should she under 
these circumstances have been discharged as cured?” A. 
“I don't think so.” 


Witness thereupon further testified that an operation 
might help her, if she would take a chance. It might get 
worse. The injury is permanent. The arm is deformed 
and she cannot use it very well. I don’t know whether she 
could pick up directly with it or not. Has not tested her 
in that way. Doesn’t think she would be able to do any 
typewriting.' She cannot use her arm like she could 
24 before. It is just a weak arm. 

Cross-examination. 


By Mr. Dailv: 

It would be unusual I think, to remove those splints in 
two or three weeks. The doctor was thereupon shown one 
of the pictures of the left arm taken by Dr. Foley. He 
testified that his diagnosis was a fracture at the end of the 
ulna. A lot of fractures of this type are called Colies’ 
fractures. It looks like an old fracture. He could not 
sav how old. 


Q. “Assuming that a picture was taken on September 
16, of an injury which happened on September 6, would not 
the picture show a fresh break there?” A. “It would show 
that there had been a fracture there some time before the 
picture was taken.” 


Mr. Dailv: 

Q. “Some time before September 6th?” A. “Yes sir.” 
Q. “Much before September 6th?” A. “I don’t know 
about that, but I am sure it was before that.” 


It is impossible to tell the age, but you can tell they are 
old. He doesn’t know whether they are older than two 
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months. It might be. A fracture would be old about five 
or six weeks. If the arm was fractured on September 6th 
and the picture taken on September 16th, it mighj; be that 
the fracture antedated September 6th. Witness could not 
say positively but he can see the fracture, and thinks it is 
an old fracture. There is no evidence of fracture in the 
right wrist. The function of the left arm is bad. She can¬ 
not use it very well. If he had had that x-ray before him 
he would have set the arm with splints, or a cast, ^nd kept 
it there for some time, then before he removed thej cast, he 
would have taken an x-ray to see if it was in condition. 
Being asked, “Isn’t it true that fractures of the tip of the 
styloid process indicate plainly where they five not 
healed?”, he answered, “Sometimes, but not frequently.” 

In order to cure such condition you might have! to wire 
the bone. He doesn’t mean it should be wired. That tip 
which is broken is very small, a little larger than a pea, 
and he cannot tell from x-rays how old that fracture is. 
From the pictures that Mr. Downing showed him tliat frac¬ 
ture might have occurred September 6, 1920, and !there is 
not much difference between the tw^o pictures, taken in 
1926 and in 1928. The accident might have Occurred 
25 in 1920, you can’t tell. You cannot tell froip either 
one. 

It was thereupon agreed between counsel for the plain¬ 
tiff and counsel for defendant that it would not bb neces¬ 
sary to produce Dr. F. 0. Coe, as a witness, but that his 
report of an x-ray taken on November 11, 1926j at the 
Emergency Hospital might be read in evidence, | if, and 
when, it should become material. Thereupon counsel for 
the plaintiff announced his case closed and counsel! for the 
defendant moved the court to direct a verdict for; the de¬ 
fendant which was overruled. Whereupon counsel for 
the defendant addressed the Jury as follows: 

| 

“Ladies and gentlemen of the jury, you have heard the 
plaintiff’s case. The contention of the defendant is that 
when he first saw this woman, and the x-rays he stated 
there was an old fracture there; that in his opinion, there 
vras an old fracture present. To confirm that opinion, the 
case was sent to Drs. Groover, Christie and Merritt, well 
known and competent x-ray experts and surgeons, who re¬ 
ported that on September 16, 1926, when this womhn came 
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to Dr. Borden to be treated, there was no current fracture 
in that wrist. We will explain what we mean by “current.” 
The wrist was fractured many, many vears before she 
came to Dr. Borden for treatment. If we show that, we 
shall expect a verdict at your hands.” 

Thereupon, in order to maintain the issues upon his part 
joined, the defendant produced as a witness Dr. Edward 
Larkin, who being duly sworn, testified in substance as 
follows: 

He has been a practicing physician for twenty-one years, 
specializing in bones and joints; has known the plaintiff 
for about fifteen years. Plaintiff called upon him Septem¬ 
ber 6, 1926. She complained of pains in the left elbow and 
the left wrist. There was some crepitation and some re¬ 
stricted motion in the left wrist. There was very little 
swelling, if any. The x-ray revealed no bone involvement, 
no fracture or dislocation of the bone, or other involve¬ 
ment of the bone. The diagnosis was a contusion 
26 on the left forearm. He treated her about ten days. 

Nothing more than bandages and possible fixation. 
He didn’t discharge her. About six weeks later he talked 
to Dr. Borden. In his opinion there was no fracture there. 

Cross-examination. 

By Mr. Downing: 

The last time he discussed the case was with seven doc¬ 
tors in the corridor of this Court House. He never talked 
of this case within the last month except with Mr. Welch. 
He talked to Dr. Borden over the telephone when he called 
witness telling him when the trial would be. He knows Dr. 
Borden very well and is very fond of him. He had a 
conference with Dr. Borden shortly after he discharged 
Miss Wilson. He asked Dr. Borden how he had diagnosed 
the case, and Dr. Borden told him it was a fracture. He 
thought there was a slight fracture of the styloid above 
the left ulna. He pointed out what he thought was a frac¬ 
ture. At that conference there were present two insurance 
adjusters. The first x-ray was taken the day after, or 
perhaps the same day, that showed the fracture. He 
alwavs confirms the reading the best he can. Then Miss 
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Wilson left him for some unknown reason. He knew noth¬ 
ing about it until about four weeks later when a lawyer 
called him telling him that Miss Wilson had consulted him 
with the idea of bringing suit against him. Dr. Borden 
told him Miss Wilson told him nothing about any previous 
examination or treatment. When he was consulted by the 
lawyer, who threatened to sue him, he immediately got in 
touch with Dr. Borden, and it was absolutely right that 
Dr. Borden said there was a fracture there, and that wit¬ 
ness had previously said there was none. Dr. Borden’s 
interpretation of the plate was that it was a fracture of 
the styloid which witness said would not make any dif¬ 
ference. But he still says the interpretation of D^s. Groo¬ 
ver and Christie showed no fracture. Groover, Christie 
and Merritt were asked to take that picture when there was 
a disagreement about it on Borden’s x-ray. 

27 Whereupon, further to maintain the issues upon 

his part joined, the defendant, having bqen duly 
sworn, testified in this own behalf in substance as follows: 

His office is located in the Rocliambeau, and he lias been 
practicing medicine for nineteen years. Plaintiff fifst came 
to his office September 16, 1926, stating that she had been 
injured in a street car accident and had hurt her arm. 
When he first saw her she had considerable swelling above 
the wrist, and some thickness of the wrist and complain/- 
of pain on motion of the wrist. He x-rayed her in his office 
and reviewed the x-ray placed her arm in splints, aind took 
another x-ray later and removed them on October 18th, 
1926. The splints went on the day she arrived, September 
16, 1926. He identified the x-ray produced by the plaintiff 
as having been taken in his office of her left arm. j When 
he first saw it he felt this woman had an old fracture of 
the wrist involving the tip end of the ulna. Plainjtiff did 
not advise witness that she had been to another doctor and 
when specifically asked if she had been to another doctor, 
she said she had been taking care of her wrist atj home. 
The only treatment he prescribed was splints, except he 
saw her once a week, took the splints down, examined the 
arm, until on October 18th they were removed. 4 ‘As far 
as a normal wrist is concerned it looked perfectly normal 
to me with one exception, and that was at the upper end 
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of the styloid. If you notice along here (indicating) the 
bone is what I would term a little rarefied. In a fresh 
break the bone is broken like a board of wood. But you 
will notice this condition along here. That indicated that 
it was not up to normal. I couldn’t say definitely, but I 
thought she had had a break there some time before.” He 
never would have made a suggestion of an open operation 
on that sort of thing. He has not seen the arm for five 
years, but at the time when he took the splints off he had 
her move her wrist in all directions. It is true that when 
she throws her arm out, it produces the appearance of 
deformity but the function was satisfactory to her at that 
time. Referring to the “draw” which the plaintiff 
2S pointed out on the outside of the wrist, the witness 
says assuming that the tip end of the ulna was frac¬ 
tured, the ligament which attached to the end of the ulna 
is attached to one of the small bones of the wrist. It is 
not a muscle, it is a ligament. There is no possibility of 
any muscular action between the tip end of the styloid 
process and the ulna or wrist. The only muscular action 
is in the muscle about the wrist. If that ligament were 
broken that might niake the bone protrude out more. With 
the x-ray in mind it is impossible to give an opinion when 
the fracture occurred. It evidently had been some time. 
He thought it was a matter of years. He should say it 
was a matter of years, or months, certainly not a matter 
of days. It is his judgment that the x-ray disclosed no 
fracture as recent as September 6th. He sent her to Drs. 
Groover, Christie and Merritt. He knew nothing about 
Miss Wilson going to Dr. Larkin until he was called bv 
him. That is the first time he knew Dr. Larkin had been 
treating her. Dr. Larkin called him on the telephone and 
stated that he had an x-ray. The three of them together 
reviewed the pictures. The one that Groover had taken 
and the one that he had taken. As a result of that he dis¬ 
cussed with Dr. Larkin and Dr. Groover the condition at 
the tip end of the styloid process. As a result of that 
meeting of the three doctors, he decided to send this 
patient to Drs. Groover, Christie and Merritt, whom he 
considered excellent authority. Thereupon there it was 
admitted in evidence the report of Dr. Thomas A. Groover, 
as follows: 
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“Roentgen Findings in the Case of Miss E. Wilson , 10-2- 
26, for Doctor Borden . 

Examination of the wrists shows the presence of a de¬ 
formity of the lower end of the left radius and colocation 
of the lower end of the ulna towards the end of the flexor 
aspect. The deformity is such as would result from an old 
injury. Probably a Codes’ fracture. There iis no evi¬ 
dence of recent bone injury. j 

THOMAS A. GROOVER.” 

29 When we speak of the deformity of the lower end 
of the left radius we mean a thickness of Itlie bone. 
The radius is the large bone of the wrist. You can see the 
break across that large bone. You can see here the tip 
end of the styloid process. We practically pay no atten¬ 
tion to it in setting a Colies’ fracture of that kind. A de- 

formitv of the lower end of the left radius means some 
* 

thickening of that radius over and above the normal. It 
is not very apparent. If you are not an expert you can 
hardly tell the difference. By “dislocation of the lower 
end of the ulna towards the flexor aspect” we njiean that 
when pressed, throwing her hand up in this way, (illustrat¬ 
ing) this large bone protruded outward. We call that a 
dislocation of the lower end of the ulna towards the flexor 
aspect. 

In removing the splints we always test them oiit, which 
we did in this case. She had a functioning of thq wrist in 
every direction. The arm was placed in a position called 
pistol grip, which is an approved method of treating such 
fractures. I 

I 

Cross-examination. 

i 

By Mr. Downing: 

The witness said he didn’t tell Dr. Larkin there was a 
fracture there. “We had a discussion about thq matter, 
but neither of us made any assertion until we had a check 
by Drs. Groover, Christie and Merritt.” He did not try 
to persuade Dr. Larkin that there was a fracture there. 
As a matter of fact he gave it no thought until Dir. Larkin 
came into the picture. There was no discussion about the 
case one way or another. Witness thinks there ^s an old 
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fracture there. It looked like years ago to him. He is 
not positive there is an old fracture there. He arrived at 
this opinion after consulting Drs. Groover, Christie and 
Merritt. He didn’t arrive at it from his own picture. He 
arrived at it in his own mind. He asked her whether she 
ever had a fracture there and she said she had none. She 
said she had had a fracture of the other wrist. He didn’t 
insist at all that there was an old fracture there. That is 
his opinion. He does not say he insists. When he looked 
at those pictures and said it was an old fracture he didn’t 
actually mean that it was an old fracture. You can’t 
30 be sure of those things. That was his interpreta¬ 
tion of the reading of the picture. Witness was then 
asked, “If you were not sure whv didn’t you ask her if she 
had any other fracture than that?” and he answered, “I 
did ask her, and she told me she had a fracture in the right 
arm.” He was then asked, “And still you insisted she had 
an old fracture of the left arm?” * * * “I thought it was, 
but didn’t insist upon it; that was my interpretation of 
the reading of the picture. It is immaterial whether it 
was old or not. The treatment was just the same, * * * In 
that condition a fracture of the tip end of the styloid pro¬ 
cess would be just the same as a sprain. You wouldn’t 
wire it or anything like that. That would be poor surgery. 
You might get a stiff wrist.” “Would you have dis¬ 
charged her without telling her anything about it?” “I 
would have discharged her just the same as I did then.” 
“And you think that is good surgery?” “Yes sir.” “I 
didn’t set it. I never said I did. I never have set that bone 
yet. I just put it in splints. There was nothing to set.” 
“I noticed the lump on her hand. When I discharged her 
she had some deformity there, and I discussed it with her 
and I didn’t tell her it might come back or anything else 
like that. Just discharged her.” He was shown one of 
the pictures in evidence and he said it shows that the 
styloid process is separated. He talked with Dr. Foley 
about it. He heard Dr. Foley testify that lie had not dis¬ 
cussed the matter with him. He did talk to Dr. Folev 
about it. 


Q. “Isn’t it a fact that you approached Dr. Foley after 
you found out he had examined this woman to try to point 
out to him that he was mistaken?” A. “I never ap¬ 
proached Dr. Foley in my life.” 
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Q. “And discussed this case with him?” A. “Yes sir. 
He came to me. He came to me and took the matter up 
with me.” 

I 

He didn’t tell the witness that he had diagnosed; the case 
for Mr. Downing. When asked why he left the splints on 
until October 18th he said he was trying to tell counsel 
that he tried to get her to let him take them off before 
that. She complained that they hurt her wrist. He 
31 didn’t think they should be on that long. He testi¬ 
fied, “I told you that I tried to get her to let, me take 
them off. I tried to remove them before the 18th.” He 
took them off weekly, in his office and looked at the wrist, 
and she would complain. He would have been willing to 
take them off before that only she complained, but when 
she did take them off she said it was all right, j He had 
a conference in Mr. Welch’s office about a month and a 
half ago with several orthopedic surgeons. Iiej doesn’t 
remember how many were there. There was Dr. Sherman, 
an x-ray specialist. Dr. Hall and Dr. Leadbetter, Dr. Tal¬ 
bot and Dr. Charles Stanley White, and when asked, “Are 
there many more orthopedic surgeons in Washington”, he 
said, “Not many more.” 

j 

Q. “That is about the whole college?” A. “About the 
best in Washington.” 

Q. “They constitute about all there are?” A. “I think 
so. ’ ’ 

| 

They all came together there for the purpose of getting 
ready for the trial of this case. When he attended that 
meeting, he was asked to tell his story, which he dk|. Most 
of them had never seen the picture but he showed it to 
them and discussed the case. He didn’t ask anybody else’s 
opinion about it or their conclusion one way or the other. 
He doesn’t know what the other doctors’ conclusions were 
except as it was discussed there. Each of them thought 
it might have been an old fracture. None of them thought 
it was a recent fracture. So it seems to be the general con¬ 
census of opinion among the medical fraternity thgt dealt 
with this case that that was an old fracture. He presumes 
that he signed a sick card for her for the office, although he 
has no recollection of it. 


i 

i 




i 
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Whereupon, further to maintain the issues upon his part 
joined, the defendant called as a witness Dr. Custis Lee 
Hall, who, being duly sworn, testified in substance as fol¬ 
lows : 

He has been a practicing physician for sixteen years and 
specializes in bone and joint surgery. He has ex- 
32 amined x-ravs since 1914, in every case he has had, 
and he has studied x-ray diagnosis under expert 
teachers both here and abroad. When shown the x-ray 
taken September 16, 1926, of Miss E. Wilson he said, 
“ There is some evidence of an old injury to the tip of the 
styloid process of the ulna. It is difficult to estimate ac¬ 
curately. Certainly was anywhere from six months to a 
year before this plate was taken.” In examining an x-ray 
we always try to determine the relative position of the 
general parts of the bones that we can see. In order to 
accurately determine any injury to the bones such as a 
fracture of the joint, we try to see if there is any mal¬ 
alignment or mal-adjustment or tearing away of any of 
the bone edges, or any solution of the continuity of the 
bone itself. In that way we get some idea of whether there 
has been an injury or not, because we see so many cases 
where we know they are normal. We can determine the 
relation to the bone of the wrist. You see here, it is per¬ 
fectly normal (indicating). The joint that I see a slight 
abnormality in, is the tip of this little bone here, which 
seems to be a little roughened there, which was probably 
due to some slight tearing away or some injury to that 
particular little tip. The evidence that the fracture or 
separation is at least a year old I base on the fact that 
nature has thrown around this area sufficient calcification 
which takes considerable time to occur. So that I feel 
there has not been any recent fracture here in this site, 
because the bone repair evidently has taken place at that 
point sufficient to show that it was some time in the past. 
It is possible that that injury might have been ten or fifteen 
years old. 

Q. “Presume you were consulted with reference to that 
particular plate, and the patient came in to you first, and 
stated that she was injured on the 6th of September—you 
will note that that plate is dated September 16—and she 
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i 

first told you that she had been treating the arm 

33 herself. The x-ray was taken by the doctor,—the 
plate that you see there—she then stated that she 

had been in an automobile or in a collision between a street 

i 

car and a truck, and received an injury. What wfould be 
your treatment in view of the plate as you see it there, the 
injury having occurred on September 6th?” 

The wrist was swollen when she came in, and she com¬ 
plained of tenderness and soreness in the wrist, and also in 
the arm. 

A. “After examination of such a case and findijng that 
these conditions existed with this x-ray, I would f^el that 
we were dealing with a soft part injury rather than! a bone 
injury. I would feel we were dealing with a soft ]bart in¬ 
jury to muscles and ligaments rather than to a bope, if I 
were presented with such a case.” 

i 

The treatment would have of course depended somewhat 
upon the acuteness of the symptoms. If she had swelling 
objectively and local tenderness and pain and those symp¬ 
toms were present, he would feel justified in supporting, or 
splinting the arm, with inspection at varying intervals to 
determine the condition and degree of the improvement, and 
give the hand and wrist passive motion in order to deter¬ 
mine the degree of the respirational function. Theiie is no 
indication in the x-ray here, or in the symptoms as istated, 
for any other procedure than that of a temporary splint 
until the symptoms had subsided sufficiently to allow func¬ 
tion. His experience has been that it is unwise to leave 
splints on too long. Tie usually leaves them on frdm two 
to three weeks according to the patient’s condition. He re¬ 
moves them as soon as possible in order to restore function, 
lie very seldom leaves them on longer than four weeks. In 
answer to a question by the Court, the witness said: rEven 
in a new fracture the tendenev and teaching alwavs isjnot to 
mobilize the damaged part too long. Only until sufficient 
fiberization has taken place to allow function to be restored 
as soon as possible.” 

i 

34 Cross-examination, 

I 

By Mr. Downing: 

lie never saw the patient. So his testimony is qualified 
by the possibility of it being modified or changed from the 

i 

i 


i 
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fact that he had a personal examination of the patient at 
the time, and a physical examination. When a woman 
comes into his office, and tells him that she has just had an 
injury to her arm, that should count for something. 

If on September 16, 1926, a woman came into his office 
and told him that ten days ago she had had an accident, 
and her wrist was injured. The objective symptoms were 
that it was swollen and painful, and he took a picture and 
told her that was an old fracture. And if she then told 
you that the arm was never injured before in her life. He 
would come to the conclusion that the patient had been 
previously injured, but she may have forgotten it. She 
may have had pain and may have forgotten it. “Often 
times, people have a tearing away of this little tip. As a 
result of that little'tearing awav, tliev mav not be conscious 
of the fracture and mav not be conscious of the soreness 
of the wrist and keep right on using it right along.” He 
wouldn't stop treating her on the theory that it was an old 
fracture, because t lie symptoms were that she had a recent 
injury and swelling, and so on, and so he wouldn’t stop 
treating her on the theorv that she had an old fracture. 

If she told him she never had an injury to that arm ex¬ 
cept this one he would not have gone on treating her on the 
theory that it was a new injury, because the x-ray does 
not show a recent fracture. This cannot controvert that 
evidence because it is in the x-ray without question. X-ray 
pictures are as infallible as anv human agencv can be T 
think. 

Thereupon, further to maintain the issues upon his part 
joined, the defendant called as witness Dr. Maurice I. 
Bierman, who, being duly sworn, testified in substance as 
follows: 

He has been practicing medicine and specializing in 
x-rays since 1920. He has seen Miss Wilson several 
35 times. Took a picture of her on September 8, 1926, 
at the request of Dr. Larkin. Picture disclosed a 
normal condition—forearm from the elbow to the hand— 
left arm. There was no fracture. He made a report the 
next morning to Dr. Larkin. From the history of her acci¬ 
dent she said she was hurt two days before. And the plate 
taken two days later showed no fracture. Nothing of any 
significance was visible in the picture that he took, whether 




i 
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I 

recent or otherwise. Six months later patient called on 
witness and when she put her arm down in hoi* lap, she 
straightened it out then, and when she picked it!up again, 
she got over in the abnormal position. 

i 

i 

Whereupon, further to maintain the issues upon his part 
joined, the defendant produced as a witness Dr. Charles 
Stanley White, who, being duly sworn, testified in sub¬ 
stance as follows: 

He has been practicing medicine in the District of Co¬ 
lumbia, specializing in surgery. He is familiar with x-rays 
although not a specialist. Being handed the x-pay taken 
by Dr. Borden in September, 1926, he said there! was evi¬ 
dence here of an injury to a small bone of the! forearm 
near the wrist. Ulna is the name of it. He thinks it is an 
old injury. Not recent. Could not give it an exact age. 
Certainly more than six months at least. May be bix years 
or sixteen years. A recent fracture would show in a much 
different way. There is no reproduction of bone or foreign 
material, or new growth around it within ten days cer¬ 
tainly. That is just the impression I get from lpoking at 
it. As to the age of it, we cannot give any rule jfor this. 
His opinion is based upon examination of a greht many 
films. If that break had occurred on September j 6, 1926, 
there would be no calcification there. On cross-examina¬ 
tion witness testified that when patients are injured they 
generally know it. She ought to discover that she! was in- 
jured if she was conscious as soon as it happened. That 
is, within a minute. And there is no doubt about that. If 
the injury happened when she was conscious she ought to 
know she was injured. So that on the 16th of September, 
when that picture was taken, she would know whether or 
not she had an injury sufficient to cause that picture in the 
film. 

36 She would know whether she had been injured a 
vear or five vears or ten vears before that. She 

j m i 

would not be likely to forget it, although she might not 
know that she had a fracture, she would know she had some 

/ I 

injury. Most intelligent people ought to know when they 
have an injury to the wrist if the tip of the bone was broken 
off at the ulna. He was present in Mr. Welch’s office about 

5—5563 a ! 
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two months ago when the conference of doctors was held 
there. He thinks there were probably six there. 

Thereupon, further to maintain the issues upon his part 
joined, the defendant called as a witness Dr. Arthur C. 
Christie, who, after being duly sworn, testified in substance 
as follows: 

He is a physician and consulting roentgenologist at 
Mount Alto and Gallinger Hospitals. He specializes in 
x-ray work since 1907. Whereupon the witness was shown 
four x-ray plates which he identified as having been taken 
in his office on October 2, 1926. The pictures were of both 
the left and the right wrist and part of the hand of the 
plaintiff. Dr. Groover took the pictures. The original re¬ 
port upon the interpretation of these pictures had already 
been read in evidence. Witness testified that examining the 
plates there is evidence of an old fracture of the left wrist 
—an old Colles ’ fracture. The right wrist looks normal. 
There is also a dislocation of the lower end of the ulna from 
the radius. That is all it shows. Witness said that he 

i 

would sav that the injure was certainlv more than a vear 
old. There is perfect bone formation which couldn’t take 
place in less than a year. He was then shown the plate 
taken by Dr. Borden September 16, 1926. He testified that 
it shows practically the same condition as is present in 
the other films that he just described. That is, evidence of 
an old Colies’ fracture. Being shown the plate marked 
44 Miss PI Wilson” he testified that this shows both of them. 
The left wrist shows evidence of an old Colles’ fracture 
with a dislocation of the lower end of the ulna. He 
37 bases his conclusion that the injuries are at least a 
year old from the fact that the bone is thoroughly 
healed. That there is what is called bone union, and not just 
union, but callous. That is, the bone texture looks like the 
texture of a normal bone. It takes a long time for that to 
occur. He furnished Dr. Borden a copy of the report. 

Cross-examination. 

Bv Mr. Downing: 

When asked to tell the extent of the old injury he said 
there isn’t anything broken off. It has been broken and 
healed completely. Where you can tell that is that there 


I 

I 


I 
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is a deformity of the bone here (indicating on j picture). 
That deformity came from the injury. The deforjmity is a 
consequence of the old fracture. The deformity is incident 
to the injury. He calls it a dislocation and an oldifracture. 
A Colles’ fracture is a fracture of the lower eiid of the 
radius, the lower bone of the arm. Radius is tjie name. 
The front end of the ulna is the one that is dislocated. 
There may be a little injury to the tip of the ulna. He 
didn’t tell counsel that there was an injury to ‘the ulna 
bone because he might have overlooked it, neglected to sav 
anvthing about it at the time. But he wouldn’t have over- 
looked it when he was making his report. Call thit injury 
what vou mav—a dislocation of the radius or the ulna, 
that deformity is due to the injury. A person receiving 
an injury like that would have pain. A person receiving 
an injury like that would know it because of the pain. 
They would have a great deal of pain and wouldn’t be 
likely to forget it. The witness looked at several photo¬ 
graphs of the left hand and some of the right, and j testified 
that there was no indication at all on the bones of the 
right hand of any previous fracture. There was none at 
all. It looked like a normal wrist on the right side, all the 
indications of a fracture on the left arm. 

I 

Thereupon, further to maintain the issues upon his part 
joined, defendant produced as a witness Dr. Guy W. Lead- 
better, who, being duly sworn, testified in substancp as fol¬ 
lows: i 

! 

38 He has been practicing medicine in the jDistrict 
of Columbia eight years, specializing in orthopedic 
surgery, and is familiar with the reading of x-ray plates. 
Being shown the plate taken September 16, 1926, by Dr. 
Borden he said that this is a picture of the wrist joint, and 
it shows irregularity of the styloid process of the ulna, the 
small bone of the arm. Other than that he sees nothing 
unusually abnormal. In this plate it looks like the very 
tip site of the ulna styloid is either evulsed or pvulsed. 
The injury occurred considerably before the time! of the 
taking of the picture, at least six months. It is an old 
injury, it could be anywhere from six months to 20 years. 
He bases that conclusion on the fact that the surfaces of 
the bone are smoothed off, and that there is no evidence 

i 

t 

! 

i 
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of fresh fracture such as you might see with jagged edges 
and so on. If that injury had happened ten days before 
the taking of the picture he thinks there would be evidence 
of a fresh fracture. Being shown the four plates taken 
on October 2, 1926, he said, “They show evidence of injury 
to the styloid process of the ulna, and whether or not there 
had been an old injury in the radius of many years stand¬ 
ing, I couldn't say definitely.” Looking at another picture 
he said it showed evidence of an old Colics' fracture, that 
is, a fracture of the lower end of the radius with some 
arthritic changes. Arthritis is a change in the joints which 

mav or mav not be due to inflam-ation. It mav be due to 
* * 

other things. It mav be due to chemical things in the bodv 
coming on as age progresses. Looking at another picture, 
he says this picture was a little irregular in the styloid 
end of the ulna. Showed also a slight arthritic change in 
the anterior portion of the radius where it joins the wrist 
joint, and this on^ here shows at the styloid of the ulna 
a very small calcified body just to one side of the tip of 
that bone. Otherwise, there is no other abnormal change. 
He saw the plaintiff in December, 1928, but he did not 
treat her, and didn’t take anv x-ravs. He was asked the 
following question, 


39 Q. “Assuming that this patient came to you on 
September 16, 1926, and when she visited you her 
arm was in a swollen condition, and she complained of 
tenderness in the wrist and also in the arm. It was quite 
swollen and she stated that she had been treating it her- 
self, and you had been asked to treat her. What, in your 
opinion, in view of the x-ray taken by Dr. Borden, and in 
view of the swollen condition of the arm, and the patient 
later giving you a history of having been injured on Sep¬ 
tember 6, 1926, just ten days previous, what would have 
been proper treatment, or good treatment, in that case?” 
A. “Well, I would have put her in a splint and mobilized 
the wrist for a period of perhaps anywhere from ten days 
to three weeks. Following that time I would have support¬ 
ing treatment by bandages, .and if the swelling had sub¬ 
sided and the pain relieved, I would discharge her. It 
would make no difference if it were a posterior splint, or 
one on each side of the arm. I would put it on from ten 
davs to two or three weeks.” 


I 


i 
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Cross-examination. | 

i 

By Mr. Downing: 

i 

He was present in the office of Mr. Welch when the doc¬ 
tors were assembled there. They all pretty well agreed 
that this was an old Colies’ fracture. He thinks it is ques¬ 
tionable whether it is an old Colles’ fracture or not. There 
seems to be some injury to the lower end of the styloid 
in some pictures, but in others none. The styloid is the 
small tip that runs down towards the ulna bone, i In that 
picture it looks like a definite fracture or break, at the 
styloid of the arm. There is no difficulty in determining 
that the styloid is broken off at the tip. It looks Hike it is 
broken in that picture. In this one it looks like there is a 
calcificat ion bodv. This is verv smooth and very I regular, 
which is on this side. The contour of the ulna sfyloid in 
this picture seems to be perfectly good. 

Ques. “Do you see any deformity there?” A. “I see 
none there.” 


There might be a slight increase in the breadth acjross the 
lower portion of the radius that would not be con- 
40 sidered a deformity. There is nothing abnormal in 
the radius nor in the ulna except the tip. Tliat is the 
other one (x-ray) that shows there. In this one hb cannot 
see any evidence of anything. He doesn’t see ahv there 
in that picture, and that sometimes happens. He would not 
say that the pictures are sometimes false. Referring to the 
pictures taken by Drs. Groover, Christie and Merritt, and 
upon being shown two of them, the witness saidj if they 
were taken at the same time, and that in one of |the pic¬ 
tures there was an injury in the styloid, and the other pic¬ 
ture didn’t show anything of that kind, that the jwo pic¬ 
tures were different, whether thev were taken at the same 
time or not. One picture ought to show the samb as the 
other, if the injury was there. He never saw heb but on 
one occasion, and he told her conditionally that if hdr objec¬ 
tive symptoms did not clear up, that if there was; reason 
for the pain in a loose styloid of the ulna, that it bould be 
removed. 

I 

Redirect examination. 


By Mr. Daily: 

Witness testified that he had never removed the bone be¬ 
cause they all get along well without it. He doesnff think 
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there is any particular danger in the removal of the 
styloid. He examined the patient's arm when she came to 
the office and the function was practically perfect. 

Further to maintain the issues upon his part joined, the 
defendant then called Dr. J. C. Talbot, who, being duly 
sworn, testified in substance as follows: 

He is engaged in the practice of medicine twenty-six 

years. Specializes in orthopedic surgery, bones and joints. 

He is familiar with x-rays. Having been shown the plate 

marked “Miss E. Wilson", September 16, 1926, he said this 

plate has all the appearance of a Codes’ fracture, an old 

healed Codes’ fracture with the fracture on the lower end 

of the radius apparently, and a fracture in the tip of the 

so-called styloid ulna, and some slight periosteal thickening 

here down the ulna. It would be certainlv a vear or more 

* * 

old; how much older it would be impossible to say. It is 
not a picture of a recent fracture, by any means. He does 
not think it possible for that fracture to have oc- 
41 curred ten days before the taking of the picture, be¬ 
cause the fracture is firmlv united without any frac- 
ture line visible that he can see, and if it was a recent frac¬ 
ture of a few days or a few weeks, that would still be pres¬ 
ent in the film. He does not see anv calcification. It has 
been so long that even the callous has disappeared. There 
would be some thickening through the bone, and some ir- 
regularitv of the tip of the stvloid of the ulna. Witness' 
attention having been called to the plates dated October 
2nd, 1926, by Groover, Christie and Merritt and asked if 
there is any injury to the right arm, said, “Xo, I see no 
evidence of injury to the right arm.” 

Cross-examination. 


By Mr. Downing: 

He attended the conference in Mr. Welch’s office. The 
extent of the injury is apparent to both bones of the wrist, 
an old Colies’ fracture. The ulna as well as the radius. 
The ulna shows more clearly than the radius. The injury 
to the radius does not show very clearly except it is a little 
thicker through here (indicating). It is a deformity enough 
to warrant a diagnosis of fracture. There is no fracture 
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line shown there at all. There is no difficulty in conclud¬ 
ing’ there is a fracture there (referring to the I radius). 
There is no difficulty in saying this was an old Codes’ frac¬ 
ture. The subjective symptoms in any condition are of 
verv little value many times. They are also very I mislead- 
ing. The objective symptoms are the more important 
symptoms in examining patients. If there were jio objec¬ 
tive symptoms he would base his diagnosis on what the 
patient told him. When a patient’s arm is fractured he 
would know it unless he was out of his head. Anjy human 
being of normal sense and who had all her faculties would 
know if her arm was fractured. This injury may have oc¬ 
curred in her early youth. I never treated her. She came 
to me for an examination of the arm and I said, *iis far as 
I could see, nothing could be done about it. 

Re-cross examination. 

i 

Bv Mr. Downing: 

* o 

If she were conscious she would be likely to know about 
the fracture. 

| 

Whereupon further to maintain the issues upon his part 
joined, defendant called as a witness Dr. Thomas A. 


in sub- 


42 Groover, who being duly sworn, testified 
stance as follows: 

He is a member of the firm of Groover, Christie and Mer¬ 
ritt. He is a physician specializing in x-ray work. The 
following is conceded to be the report made by the| witness 
on the 2nd day of October, 1926: j 

“Report of Roentgen Findings in the Case of Mis^ E. Wil¬ 
son, 1-2-26, for I)r. Borden. j 

I 

Examination of the wrists shows the presence of a de¬ 
formity of the lower end of the left radius, and a disloca¬ 
tion of the lower end of the ulna towards the flexot aspect. 
The deformity is such as would result from an old injury, 
probably a Colies’ fracture. There is no evidence of recent 
bone injurv. 

THOMAS A. GROOVER.” 

The deformity indicates an injury of at least years. 
Probably much longer. In a recent fracture, and being a 
recent fracture, he means a matter of two or three months 
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at least, you can usually see the line of fracture through 
the bone, and you can also see roughening of the edges of 
the bone where the fracture works through. Now in an 
old injury those rough edges are smoothed off, and depend¬ 
ing somewhat upon the character of the injury the defects 
in the bone are tilled in. The witness was then asked, 
“Look at these pictures, (taken by him) state whether or 
not in your opinion there is any evidence of injury to the 
right arm.” He was asked to look for that particularly, 
and the answer was, “No, there is no evidence of any in¬ 
jury, or any abnormality of the right wrist.” 

Cross-examination. 


By Mr. Downing: 

Dr. F. 0. Coe is one of his partners. Witness repeated 
that he saw no evidence of injury to the right wrist in any 
of the pictures. 

Mr. Downing: 

Q. “Dr. Coe thinks there is. Do you agree with him?” 
A. “I can’t help that.” 

Q. “You do disagree with him on that?” A. “I do.” 


Thereupon there was read to the witness the report of 
Dr. Coe on the lltli of November, 1926, made from a pic¬ 
ture taken bv him at that time of the right arm and wrist 
of the plaintiff, which report reads as follows: 
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“Examination of the right forearm and wrist shows 


the presence of slight irregularity of the radius about 
three inches above the wrist joint. This is probably the 
site of an old fracture which was healed in good condi¬ 
tion. There is no other evidence of abnormal it v of the 

ms 

bone joints.” 


Witness was then asked: 

Q. “Is he right or wrong?” A. “There is nothing there, 
in my opinion, that indicates a break. 9 ’ 

Q. “You differ from him on that?” A. “Yes.” 

Thereupon the defendant announced his case closed. 

Thereupon, further to maintain the issues upon her part 
joined, the plaintiff recalled in rebuttal Dr. George W. 
Warren, who testified in substance as follows: 
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I 

By Mr. Downing: 

Being shown the picture taken by Dr. Borden on the 
16th of September, 1926, the witness said there was no evi¬ 
dence of calcification of the left hand, at the point where 
witness said there is a fracture. It does not seem| to show 
anything like that, except it shows the bone away from 
where it should be. The witness was then askecji, ‘ 4 Sup¬ 
pose that in reality there is an old fracture as is cbntended 
for here, more than a month old, and you are called upon 
to examine the case and you found at that time that it was 
an old fracture, what, in the course of reasonably skillful 
practice, should have been done?” The witness then an¬ 
swered, “The arm should have been set and treated for 
some time.” I 

An operation might have helped her. You can! operate 
on an old fracture. You can manipulate an old fracture 
back into place, although it is old. Witness would have 
tried that any how. 

Cross-examination. 

By Mr. Daily: | 

He didn’t see the fracture but under the conditions he 
might have operated. Never heard of the styloid process 
of the bone being wired. Operation is an opening up of 
the bone and denuding of the surface of each b<^ne and 
putting them together, then by splints or plaster casts hold¬ 
ing them that way until they are set. He is familiar 
44 with x-rays. And this styloid process as shojwn here 
(in this picture) which is broken off is a little larger 
than a pea. In answer to the question, “Would you have 
operated on this arm?” he answered, “No sir, I would 
not.” | 

Redirect examination. 

j 

By Mr. Downing: 

i 

Assuming that the injury disclosed by the x-rays j was an 
old fracture, and assuming also the history of the case, 
which it is not necessary to repeat, witness testified that 
he would not have discharged that patient as cureA in the 
ordinary course of skillful practice. He would not have 
discharged her as cured in the condition in which sjhe was. 

6— d563& 1 

l 
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Further to maintain the issues upon her part joined, 
plaintiff thereupon called in rebuttal Mr. Campbell 
Howard. He is a member of the Bar of the District of 
Columbia, and in September, 1926, he acted as plaintiff’s 
attorney. He knows Dr. Borden, he knows Dr. Larkin, 
and was present in Dr. Borden’s office at a conference when 
the x-rays were bciiig displayed. This conference occurred 
sometime between September and December, 1926, in Dr. 
Borden’s office at the Rochambeau in regard to the injuries 
which the plaintiff had received in the accident which hap¬ 
pened to her on September 6, 1926, and in regard to the 
x-ray picture which Dr. Borden had taken. Witness testi¬ 
fied that Dr. Borden pointed out a point on the x-ray pic¬ 
ture to Dr. Larkin as a fracture. There was nothing at 
that time said about an old fracture. Ilis attention was 
first called to the old fracture when Drs. Groover, Christie 
and Merritt had made an x-ray picture, and was later than 
the x-rav which thev had been examining in that confer- 
ence. 

Further to maintain the issues upon her part joined, 
plaintiff thereupon testified in rebuttal in her own behalf. 


Bv Mr. Mallov: 

• » 

She does not remember Dr. Borden removing the splints 
but the arm pained her, and she never told him not to re¬ 
move the splints. Dr. Borden signed a sick leave 
45 card for her in October, showing that she was absent 
on sick leave from the Interior Department from the 
6th day of September to the 4tli of October, and the card 
to this effect was introduced in evidence. 

Whereupon, further to maintain the issues upon her part 
joined, plaintiff produced in rebuttal Joseph J. Malloy, 
who being dulv sworn, testified as follows: 

Bv Mr. Downing: 

He is a member of the Bar of the District of Columbia 
and is counsel in this case. On the 4th day of June, 1931, 
he called upon Dr. Foley in his office in regard to this case 
and Dr. Foley told him in the presence of Mr. Downing 
that the reason why he changed his mind in regard to the 
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7 \ 

j 

case was because he did not want to testify against a doctor, 
and that if he did it would hurt him in his business. 

i 

Whereupon the Jury being excused, the defendant made 
an oral motion for a directed verdict, which motion, after 
argument, was granted by the Court. Thereupon counsel 
for the plaintiff noted an exception — the action of the 
Court in granting the defendant’s motion, which Exception 
was duly noted upon the minutes of the Court. Thereupon 
a verdict for the defendant was returned by direction of the 
Court. j 

The foregoing is the substance of all the testimony of¬ 
fered in the case and the proceedings had therein, j 

Each and all of the exceptions so stated in the foregoing 
bill of exceptions were dulv noted bv the Court at the time 
the same were severally taken, and the said exceptions are 
signed as the several exceptions taken at the tri^l of the 
above entitled cause, this 16" day of October, 1931, nunc 
pro tunc. | 

JOSEPH W. COX, 

Justice. 

I 

Settled bv consent. 

ROSSA F. DOWNING, ! 

JOSEPH J. MALLOY, j 

Attorneys for Plaintiff . 

I 

i 

WELCH, DAILY & WELCH, 

By JOHN R. DAILY, j 

Attorneys for Defendant. 

\ 

i 

46 To the attorneys for the defendant: | 

*> 

i 

Please take notice that the annexed bill of exceptions in 
the above entitled cause was filed on the 20th day of Au¬ 
gust, 1931, and that the same will be submitted j to the 
Court on the 15th dav of September, 1931. 

ROSSA F. DOWNING, 

ROSSA F. DOWNING, 

JOSEPH J. MALLOY, i 
JOSEPH J. MALLOY, j 
Attorneys for Plaintiff\ 

620 Woodward Building. 


i 

! 
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Service of a copy of tlie annexed bill of exceptions and 
notice acknowledged this 20th dav of Aug., 1931. 

WELCH, DAILY & WELCH, 

Bv J. HARRY WELCH. 

Attorneys for Defendant. 

47 [Endorsed:] At Law. Xo. 76135. Eugenie M. 
Wilson vs. Daniel L. Borden. Bill of exceptions. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5563. Eugenie M. Wilson, appellant, vs. Daniel L. 
Borden, M. 1). Court of Appeals, District of Columbia. 
Filed Dec. 2, 1931. Henry W. Hodges, Clerk. 
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IN THE 

istrict of 

APRIL TERM, 1932. 

No. 5563 

EUGENIE M. WILSON, Appellant, i 

i 

vs. 

i 

DANIEL L. BORDEN, Appellee. | 

i 

j 

- i 

. 

BRIEF ON BEHALF OF APPELLANT. 

I 

| 

i 

This is an appeal from a judgment in the Supreme 
Court of the District of Columbia on a verdict for ap¬ 
pellee, hereinafter referred to as defendant, by di¬ 
rection of the presiding justice, at the close of the 
testimony, in an action to recover damages for mall- 
practice, to which exception was duly taken (R. p. 43). 

Statement of Case. 

On September 6,1926, appellant, hereinafter referred 
to as plaintiff, suffered an injury to her left wrist in la 


j 

i 

i 

i 

i 
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collision between an automobile and a street car on 
which she was a passenger. For ten days following 
the injury plaintiff was treated by Dr. Larkin and 
thereafter on, to wit, September 16, 1926, she con¬ 
sulted the defendant, Dr. Borden. Plaintiff and de¬ 
fendant agree that when Miss Wilson first consulted 
Dr. Borden she had considerable swelling in her left 
arm and she complained of pain on movement of the 
wrist. Thev likewise agree that Miss Wilson advised 
Dr. Borden that she had been in an accident on Sep¬ 
tember 6, 1926; that Dr. Borden took an x-ray on Sep¬ 
tember 16, 1926, and then placed the left arm in splints. 
They further agree that at the time she was discharged 
there was a lump on her left wrist and that she told 
Dr. Borden she never had any other injury to that 
wrist before or since September 6, 1926, but that her 
right arm was fractured many years ago. They differ, 
among other things, as to the taking of an x-ray after 
September 16, 1926, by Dr. Borden to determine 
whether or not the arm was properly set; and also 
as to the date the splints were removed from the arm 
and the patient discharged. Plaintiff testified that 
Dr. Borden did not take an x-ray after September 
16, 1926, at any time , and that he removed the splints 
in about three weeks, pronounced the arm cured and 
discharged her (R. p. 12), while defendant testified 
that on September 16, 1926 he “x-rayed her in his 
office and viewed the x-ray, placed her arm in splints, 
and took another x-ray later and removed them on 
October 18, 1926” (R. p. 25). To contradict the state¬ 
ment of defendant, that he removed the splints October 
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i 
| 
i 

i 

| 
i 

i 

18th, plaintiff in rebuttal introduced in evidence ftom 
the records of the Interior Department a card signed 
by Dr. Borden showing that she was on sick leave dur¬ 
ing the time she was treated, from September 6 to 
October 4, 1926 (R. p. 42). This included the tpne 
she was treated by Dr. Larkin. No x-ray taken by 
Dr. Borden bearing date other than September 116, 
1926, was offered in evidence. 

We deem it advisable to direct the attention of the 
court to the foregoing conflicting statements, at this 
point, in view of the testimony of Dr. Warren, a fit¬ 
ness for plaintiff, who testified, that the fractured apn 
should be set and put in splints or a cast and there¬ 
after, before the splints were removed, an x-ray sliohld 
be taken to see if it is all right, and further in view 
of his opinion that in the due course of careful a^id 
skillful treatment the splints should have been allowed 
to remain upon the arm from four to six weeks (R. 
p. 21), and that under the circumstances related plain¬ 
tiff should not have been discharged as cured in the 

| 

ordinary course of skillful practice (R. p. 41). 

On December 3, 1928, plaintiff tiled a declaration in 
two counts (R. pp. 1-5). The first count alleged thjat 
the defendant as an orthopedic surgeon, on Septein- 
ber 16, 1926, undertook, for a valuable consideration, 
to set and adjust a certain broken bone or bones of 
the left arm of plaintiff, and agreed to give her the 
proper and customary care and treatment in connec¬ 
tion therewith. The second count alleged that the de¬ 
fendant while carrying on and practicing the art and 
profession of a physician and surgeon (not orthopedic 

| 
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i 

i 

; 

i 

i 

i 
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surgeon), undertook to set and adjust a certain bone 
or bones of the left arm of plaintiff, which had been 
fractured at or near the wrist; that defendant after 
attempting to set and adjust said fractured bone ap¬ 
plied splints and bandages to the left arm of plain¬ 
tiff; that it then and there became the duty of the 
defendant to exercise reasonable and ordinary skill 
and care in the setting and adjusting of the said 
broken bones of plaintiff’s left arm and to give her 
the necessary care and treatment in conjunction there¬ 
with that a physician skilled in the art and profession 
would have given under the circumstances. 

The specific acts of negligence alleged in the decla¬ 
ration were: (1) that the defendant applied the splints 
and bandages to the fractured arm of plaintiff with¬ 
out first properly setting and adjusting the fracture 
when he knew, or bv the exercise of reasonable care 
and skill should have known, that the said fractured 
bone had not been properly set and adjusted; (2) that 

thereafter he omitted to take the usual and ordinary 

* 

measures, and failed to administer the customary 
treatments to plaintiff for the proper setting and ad¬ 
justing of the said fractured bone (failed to take an 
x-ray after placing the arm in splints to determine 
if it was set properly); (3) that he removed the 
splints and bandages from plaintiff’s arm before said 
bones had been allowed to heal (removed the splints 
and bandages in about two or three weeks when Dr. 
Warren said they should have been allowed to remain 

on the arm from four to six weeks in the ordinary 

•* 

course of skillful treatment); (4) that he discharged 
the plaintiff as cured when he knew, or by the exer- 
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cise of reasonable care and skill should have known, 
that the said fractured bones had not been in proper 
position and required further medical treatment. The 
declaration alleged that by reason of the aforesaid 
negligence of defendant the plaintiff’s left arm be¬ 
came permanently deformed and the use thereof! is 
permanently lost and destroyed. 

For a plea to this declaration and each count thereof 
the defendant “admits that at the time of the griev¬ 
ances alleged he was and held himself out to be! a 
practicing physician and surgeon and orthopedic sur¬ 
geon, and that he undertook to treat plaintiff for an 
alleged injury to her said arm. Defendant avers tllat 
upon receiving plaintiff as a patient and in order jto 
properly treat her he took an x-ray picture and had 
x-ray pictures taken by x-ray experts and specialists 
to determine whether or not plaintiff’s said alleged in¬ 
jury was a fracture of a bone or bones of said atfm 
and wrist; that said x-rays disclosed no present frac¬ 
ture and showed and indicated that there was no pres¬ 
ent fracture of a bone or bones in said arm and wrist 
and defendant denies that there was a fracture pres¬ 
ent in the bone or bones of plaintiff’s said arm ayd 
wrist at the tune , and denies each and every other 
allegation of the said declaration. ’ ’ 

“For further plea defendant says that he carefully 
and skillfully treated plaintiff for the injuries to her 
said arm and wrist at the time of the grievances al¬ 
leged and treated said injuries skillfully in a manner 
and by methods used and approved by other physi¬ 
cians and surgeons of skill in the District of Columbia” 
(R. p. 6). 

| 


i 

i 

i 
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It should be noted that the declaration alleged the 
left arm of plaintiff was fractured while the plea of 
defendant “denies that there was a fracture present 
in the bone or bones of plaintiff's said arm and wrist 
at the time/ 7 The question as to whether or not plain¬ 
tiff’s arm was fractured was thus put in issue. Dur¬ 
ing the course of the trial (R. })p. 20-21) counsel for 
plaintiff asked Dr. Warren, a physician testifying on 
behalf of plaintiff, the following questions: 


“Taking these two pictures into considera¬ 
tion (referring to x-rays of plaintiff’s wrist in 
evidence) and supposing as a matter of fact 
that this woman never had any injury to her left 
arm before September, 1926, and during that 
month between September 16th and October 4th 
she was treated, state whether or not a reason¬ 
ably skillful surgeon should have known there 
was a fracture then? 7 ’ 


Counsel for defendant objected to the question and 
the presiding justice said, “That is a sort of a ques¬ 
tion for the jury.*’ * * * “It is a question for the 

jury and not for a reasonably skillful surgeon.” A 
colloquy then took place after which the following 
question was asked of witness, Dr. Warren, by counsel 
for the plaintiff (R. p. 21), “Did you have any diffi¬ 
culty in determining that it was a fracture? 7 ’ Witness 
replied, “No. 77 Counsel for plaintiff then asked, 
“Would any skillful physician have any difficulty in 
determining that it was a fracture?” Whereupon 
counsel for the defendant objected to the foregoing 
question and the objection was sustained by the court, 
to which ruling of the court counsel for plaintiff noted 


I 


I 

I 

7 j 

I 

I 

an exception which was duly noted upon the minutes |of 
the court (R. p. 21). 

i 

i 

Statement of Facts. 

| 

Plaintiff, a woman fifty-two years of age (R. p. 14), 
in support of her declaration testified that she was a 
clerk, stenographer and typist in the Interior Depart¬ 
ment on September 6,1926, and never, either before or 
after the date of this accident, had an injury of aiiy 
kind whatsoever to her left arm or wrist. Her right 
arm was broken twenty years before when she whs 
thrown from a horse at Arlington at which time she 
was treated by Dr. William Johnson. She is still 

i 

working in the same department but her salary has 
been reduced from $1,440 to $1,320 because she could 
not do the work since her treatment by Dr. Borden 
(R. p. 14). For ten days following her injury, on Sep¬ 
tember 6, 1926, she was treated by Dr. Larkin for con¬ 
tusions and lacerations. On September 16, 1926, she 
consulted the defendant, Dr. Borden, at which time her 
left arm was very much swollen and pained her dread¬ 
fully. She did not tell Dr. Borden that she had bee!n 
treated by Dr. Larkin or that she had been treating 
the arm herself. She told him she had been in an acci- 
dent and asked what was the trouble with the arm it 

i 

i 

pained her so. Her left arm was bandaged when she 
first visited Dr. Borden, who removed the bandage and 
said it looked like a fracture, but he would take an 
x-ray, and that she should come back in the afternoon 
and he would show whether it was a fracture or not. 
She went back in the afternoon, he showed her the 

i 

i 

I 

j 

j 

j 
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picture then. The end of the bone was broken off and 
he immediately set the arm in wooden splints, on top 
and underneath. He had her come back every few 
days to look at the arm and examine it. He didn't 
take an x-ray picture of the arm after that at any time 
and in about three iveeks he discharged her (R. p. 12). 
(See this brief pp. 31, 32.) Dr. Bierman had previously 
taken an x-ray for Dr. Larkin, on September 8, 1926 
(R. p. 32), and x-rays were taken by Drs. Groover, 
Christie & Merritt on October 2, 1926 (R. p. 39), and 
by Dr. Foley on September 15, 1928 (R. p. 16). 

During- the time plaintiff was being treated, from 
September 7th to October 4th, 1926, she was on sick 
leave (R. p. 12). Dr. Borden did not tell her it was 
an old fracture until he removed the splints and dis¬ 
charged her (R. p. 14). In response to the question, 
“What did he say when he discharged you?” she testi¬ 
fied: 


“I went there to have the arm examined as I 
had been in the habit of doing and he removed 
the splints, and I said, ‘Doctor, is the arm all 
well?’ He said, ‘Yes.’ I said, ‘All well?’ He 

said, ‘Yes.’ I said, ‘Did you ever have -?’ 

‘Oh/ he said , ‘there is nothing the matter with 
your arm , Miss Wilson / I said, ‘Did you ever 
have a broken arm?’ He said, ‘No.’ 

I had an accident to mv ria;ht arm several years 
previous to that, and he said I had gotten the 
arms mixed: that there was a fracture there , but 
it was an old fracture . Then I said, ‘Doctor, 
have you ever had a broken arm, or a broken 
limb?’ He said, ‘No.’ I said, ‘I thought not. 
You would never forget it if you did.’ ” 


i 

I 

I 

I 

! 

i 


He pronounced the arm cured and discharged hpr. 
She then returned to her employment (R. p. 12). Be¬ 
fore the injury, on September 6, 1926, plaintiff stated 
that she never had any difficulty at all in her work. 
Thereafter she was unable to continue her work as a 
stenographer and typist. She was unable to operate 
a typewriter; she could not lift a paper weight; she 
could not turn a door knob; she could not lift anything 
with her left hand. Before being treated bv Dr. Bor- 
den she never had anything like the lump on her 10ft 
wrist which she showed to the jury. She could 
straighten her arm out, but could not hold it that way. 
The lump on her left wrist gradually grew larger 
after Dr. Borden’s treatment. When she was dis¬ 
charged it was just a small lump, but it has continued 
to grow since. This 44 lump” was present when de¬ 
fendant discharged plaintiff and was visible to hiln 
(R. p. 28). About a year or two after her discharge 
by Dr. Borden plaintiff consulted several other physi¬ 
cians but she did not receive treatment from any of 
them except Dr. Thomas Madden Foley, who bakejd 
and massaged her arm in 1928 and 1929 (R. p. 13). 
In this connection Dr. Talbot, a witness for defendant, 
testified (R. p. 39): “I never treated her. She camje 
to me for an examination of the arm and I said, ajs 
far as I could see, nothing could be done about it.” j 
The testimony of plaintiff as to the condition of 
her arm both before and after the treatment by Dif. 
Borden was corroborated by Miss Annie W. Painter, 
who testified that she lived in the same neighborhood 
as plaintiff and has known her for thirty or thirty^ 
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five vears. Witness also knew about the prior acci- 
dent plaintiff had when she fell from a horse and 
broke her right arm about twenty years ago. She 
testified in detail as to the inability of plaintiff to use 
her left arm and wrist. She noticed that plaintiff 
used the typewriter before the injury and cannot use 
it now. She cannot open a door with her left hand or 
move a chair, always uses her right hand. She saw 
the plaintiff on an average of two or three times a 
week and never observed anything wrong with her 
left arm prior to September, 1926. Before that her 
arm was perfectly all right (R. p. 15). From the time 
she was discharged bv Dr. Borden she was not well 
and complained about the arm. She noticed a small 
lump on plaintiff’s wrist after her discharge by Dr. 
Borden. She heard her complain about it and from 
that time it got gradually worse up to its present con¬ 
dition (R. p. 15). 

Two physicians were called by plaintiff in support 
of the averments in her declaration. Dr. Thomas 
Madden Foley testified that he is a practicing physi¬ 
cian and has specialized in bone surgery for twenty 
years. He saw plaintiff September 6, 1928, August 
26, 1929, and a few times since August 26, 1929. He 
treated the wrist in September 1929, baked and mas¬ 
saged it. When asked what he treated plaintiff for 
he said, “Why, she had complained of pain in her 
wrist and I treated her for‘the pain,” and when asked 
“What did you diagnose the case as?” he answered 
“It was an old—it might have been any number of 
things. I didn’t diagnose it as anything in particular. 
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When anyone comes to me complaining about a pain 
in the wrist, it might be an old arthritis. There is Ho 
way to find out. W~e treat patients without trying to 
diagnose them” (R. p. 16). 

Dr. Foley identified four x-ray pictures which had 
been taken by him on September 15, 1928 (a little 
more than two years after the injury). From tljie 
x-rays he diagnosed the injury to plaintiff as a pos¬ 
sible old fracture of the left wrist. The pictures weife 
admitted in evidence and when witness was asked to 
point out the fracture to the jury he testified that he 

didn't see at the present time any fracture, it was just 

! 

the position plaintiff held her hand when the pictures 
were taken (R. p. 16). He was asked (R. p. 17j) 
“There is nothing there to indicate a fracture ac¬ 
cording to that picture,” and he answered, “Abso¬ 
lutely.” He was further asked, “Nothing that indi¬ 
cated a fracture at all?” to which he replied, “No, 
sir. ’ ’ j 

Counsel for plaintiff said that he was surprised and 
exhibited to the court the written statement of wit¬ 
ness dated September 21, 1928. Counsel was peij- 
mitted to cross-examine witness and asked, “Read¬ 
ing this letter, would that refresh your recollection 

J 

as to what your diagnosis of the case was when you 
took that picture?” to which he replied, “Yes, 1 
thought this little point opposite here was a piece of 
detached bone with the tip of this on it.” He was 

i 

then asked, “When did vou think that—now or then?’? 

7 m/ 

“I thought that September 15, 1928.” “I am not ah 
x-ray expert you see * * * I have changed my mind 
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since that time. That is the idea, since September, 
1928.'’ Whereupon the following questions were 
asked, and answers given: 

“Q. On September 15, 1928, you said this was 
a fracture?” 

“A. Yes.” 

“Q. At the tip of the ulna bone?” 

“A. That is my letter" (R. p. 17). 

“Q. That was the opinion you gave to me 
and the basis upon which 1 filed this suit.” 

Bv the Court: 

* 

“He says he does not think that is a correct 
reading of the picture. * * * 

“When did vou change vour mind?” 

“Aj I just tried to explain that I showed 
the picture to several x-ray doctors. 1 am not 
an x-ray expert, and they said there was no 
evidence of a fracture.” (All x-ray experts, 
except Dr. Bierman, called by defendant testi¬ 
fied that the x-ray pictures showed a fracture.) 

Then followed several questions (R. p. 18) as to 
the reason witness had changed his mind. He denied 
that he had consulted l>r. Borden, and he also denied 
that the real reason lie changed his mind was because 
this was a suit against a doctor. Later Dr. Borden 
testified that he did talk with Dr. Foley (R. p. 28). 
He heard Dr. Folev testifv on the stand that he had 
not discussed the matter with him, but Dr. Folev did 
discuss this case, “He came to me and took the matter 
up with me” (R. p. 29). Counsel of record for plain¬ 
tiff (R. p. 42) testified that on June 4, 1931, Dr. Foley 
said the reason he had changed his mind in regard to 




I 

i 

the case was because he did not want to testify against 
a doctor and that if he did it would hurt him in hlis 
business. 

The plaintiff then called Dr. George W. Warren 
who testified that he has been a practicing physician 
in the District for forty years, and for the past thirty- 
eight years his office has been at 1212 H Street N. ]£. 
He has had considerable experience with injured 
bones and in his forty years’ practice he has probably 
treated five hundred broken bones. He is not an 
orthopedic surgeon, but he has set a large number of 

i 

bones, and has knowledge and experience in reading 
x-rays. He has set bones of the leg, arm, shoulder 
and wrist (R. p. 19). He examined the plaintiff twice, 
the last time on June 22, 1931, and found she had ja 
fracture of the left wrist. He could not tell, and does 
not think anybody could tell, how old the fracture wa$, 
but if it occurred on September 6 , 1926, he ivould con¬ 
sider it an old fracture . The fracture is at the end 
of the ulna, which is the inside bone of the wrist. The 
outside bone is the radius (R. pp. 19, 20). In deter¬ 
mining whether or not there is a fracture, he is 
guided by both the physical examination and the x-ray 
picture. He made his own diagnosis from the physical 
examination and that is confirmed by the picture (E. 

p. 20). | 

Assuming that there had been no injury to the arm 
between September 6, 1926 (when the accident ocr 
curred) and September 15, 1928 (when the x-ray pic¬ 
tures were taken by Dr. Foley) there would be no differ- 

i 

ence between a picture taken on the former date and a, 

\ 

i 
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picture taken on September 15,1928, so far as the bone 
is concerned. “Both of them shoiv this detached piece 
of bone.” He had no difficulty in determining that there 
ivas a fracture (R. p. 21). 

Witness testified that assuming there was a fracture 
they are always put up in splints or a cast, and the bones 
adjusted properly, and an x-ray taken to see if it is all 
right. Sometimes they use metal or wood splints, and 
sometimes a plaster cast (R. p. 21). Whereupon wit¬ 
ness was asked, “Suppose there is a fracture, as you 
say the picture shows, and your diagnosis by your per¬ 
sonal examination shows, how long, in the due course of 
caref ul and skillf ul treatment, should those splints have 
been allowed to remain upon the arm?” A. “In my 
opinion it should be from four to six weeks” (R. p. 21). 
(Plaintiff testified that Dr. Borden removed the splints 
in about two or three weeks (R. p. 14). Referring to 
the lump oii plaintiff’s wrist, witness said, “That lump 
comes from the detachment of tendons from the bone.” 
It was the fracture that caused the tendons to be de¬ 
tached (R. p. 21). Dr. Warren testified that assuming 
the splints were placed on the arm on September 16th 

i 

and removed October 4th, and that at that time there 
was a slight lump on plaintiff’s arm, he did not think 
she should have been discharged as cured under the cir- 
cumstances. The injury is permanent. The arm is de¬ 
formed. He does not think she would be able to do any 
typewriting or use it as she could before. It is just a 
weak arm (R. p. 22). 

On cross-examination Dr. Warren testified that he 
thought it would be unusual to remove those splints in 


15 


i 
i 
! 
i 

i 

i 

i 

i 

i 
! 

two or three iveeks. Being shown one of the x-ray pic¬ 
tures of the left arm taken by Dr. Foley he testified that 
his diagnosis was a fracture at the end of the ulna. 

t 

Many fractures of this type are called Colles’ fractures. 
It looked like an old fracture. A fracture would be old 
in about five or six weeks (R. p. 23). If the arm whs 
fractured on September 6th and the picture taken bn 
September 16th it might be that the fracture antedated 
September 6th. Witness could not say positively, but 
he can see the fracture and thinks it is an old fracture. 
The function of the left arm is bad. (Dr. Borden testi- 
tied that when he removed the splints “she had a func¬ 
tioning of the wrist in every direction” (R. p. 27).) DF 
Warren said if he had that x-ray before him he would 
have set the arm ivith splints, or a cast, and kept it thefe 
for some time, then before he removed the cast, he would 
have taken an x-ray to see if it was in condition. (No 
x-rav was taken bv Dr. Borden before he removed the 

% V 

splints. He testified (R. p. 28) he did not set the arm.} 
Being asked, “Isn’t it true that fractures of the tip o|f 
the styloid process indicate plainly where they are not 
healed?” Dr. Warren answered, “Sometimes, but not 
frequently.” 

The tip which is broken off is very small, a little largef 
than a pea, and he cannot tell from x-rays how old that 
fracture is. From the pictures the fracture might have 
occurred September 6, 1920, and there is not much diff 
ference between the pictures taken in 1926 and 1928^ 
You cannot tell from either one (R. p. 23). Dr. Border} 
likewise testified (R. p. 26) “with the x-ray in mind it 
is impossible to give an opinion when the fracture oc¬ 
curred.” Thereupon it was agreed between counsel fori 
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defendant and plaintiff that it would not be necessary 
to produce Dr. F. 0. Coe as a witness, but that his re¬ 
port of an x-ray of the right arm of plaintiff, taken on 
November 11, 1926, at Emergency Hospital, might be 
read in evidence, if and when it should become material. 
Plaintiff’s case in chief was then closed and counsel for 
defendant moved the court to direct a verdict for de¬ 
fendant which motion was overruled. Whereupon coun¬ 
sel for defendant addressed the jury as follows 
(R. p. 23): 

4 4 Ladies and gentlemen of the jury, you have 
heard the plaintiff’s case. The contention of the 
defendant is that when he first saw this woman, 
and the x-rays, he stated there was an old frac¬ 
ture there; that in his opinion, there was an old 
fracture present. To confirm that opinion, the 
case was sent to Drs. Groover, Christie and Mer¬ 
ritt, well known and competent x-ray experts and 
surgeons, who reported that on September 16, 
1926, when this woman came to Dr. Borden to be 
treated, there was no current fracture in that 
wrist. We will explain what we mean by 4 4 cur¬ 
rent.'’ The wrist was fractured many, many 
years before she came to Dr. Borden for treat¬ 
ment. If we shoiv that , we shall expect a verdict 
at your hands.” 

This is the entire opening statement of counsel for 
defendant. 

Eight physicians, in addition to Dr. Borden, testified 
on behalf of defendant. It is difficult to reconcile the 
various opinions expressed by these medical experts. 
For the sake of brevity and convenience it may be here 
stated that they disagree as to whether or not the x-rays 
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of plaintiff’s arm disclosed a fracture; as to whether 

or not the x-rays disclosed evidence of calcifications; as 

r 

to whether or not a person would be likely to forget an 
injury of this kind, and also as to the weight to be given 
objective symptoms in diagnosing such an injury. 

Dr. Borden testified (R. p. 29) that he had a confer¬ 
ence in the office of his attorney about a month and a lialf 
prior to the trial (June, 1931), with several orthopedic 
surgeons who came together there for the purpose of 
getting ready for the trial of this case, at which time 
defendant was asked to tell his storv. He showed It he 

ml 

I 

x-rays to the other physicians, most of whom had neyer 

i 

seen the pictures before, and after hearing the story of 
defendant thev discussed the case. It seemed to be fche 

- # p l 

general concensus of opinion at this conference that 
plaintiff’s injury was an old fracture. Despite the fact 
that at this conference, as testified by Dr. Leadbet^er 
(R. p. 37), “ They all pretty well agreed that this was! an 
old Colles’ fracture,” the evidence introduced at the 
trial disclosed a wide difference of opinion between the 
medical experts there present. 

Dr. Larkin (R. p. 24) and Dr. Bierman (R. p. ^2) 
testified, in accordance with the plea filed by defendant, 
that they found no evidence whatsoever of a fractujre. 
Dr. Hall also testified (R. p. 31) that if he were pre¬ 
sented with such a case he would feel he was dealing 
with a soft part injury to muscles and ligaments rather 
than to a bone. The defendant himself w’as not posi¬ 
tive it was an old fracture. He stated (R. p. 28), 

4 4 When he looked at those pictures and said it was an 
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old fracture lie didn’t actually mean that it was an old 
fracture. You can’t be sure of those things.” Dr. 
Leadbetter testified (R. p. 37) he “thinks it is ques¬ 
tionable whether it is an old Colies’ fracture or not. 
There seems to be some injury of the styloid in some 
pictures but in others, none. The styloid is the small 
tip that runs down toward the ulna bone.” On the 
contrary, four other witnesses for defendant, Drs. 
White (R. p. 33), Christie (R. p. 34), Talbot (R. p. 
38), and Groover (R. p. 39), testified that the x-ray 
plate had all the appearances of an old Codes’ fracture 
and diagnosed the injury as such. Dr. Talbot stated 
that the extent of the injury is apparent to both bones 
of the wrist, an old Codes’ fracture. The ulna as ivell 
as the radius . The ulna shows more clearly. It is a 
deformity enough to warrant a diagnosis of fracture. 
He also testified that “the subjective symptoms in any 
condition are of very little value many times. They 
arc also veri) misleading. The objective symptoms 
are the more important symptoms in examining pa¬ 
tients. If there ivere no objective symptoms he would 
base his diagnosis on what the patient told him.” Dr. 
Hall also testified that when a woman comes into his 
office and tells him that she has just had an injury to 
her arm, that should count for something. It will be 
remembered that Dr. Borden testified (R. p. 28) that 
he asked plaintiff whether she ever had a fracture there 
and she said she had none. She said she previously 
had a fracture of the right wrist. Dr. Borden also 
testified that he noticed the lump on her hand and that 
she had some deformitv there when he discharged her 
(R. p. 28). 
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The learned physicians also differed as to whether 
or not the x-rays show any calcification around ; the 
bone of plaintiff’s wrist. Dr. Christie (R. p. 34) and 
Dr. Hall (R. p. 30) testified that they based their con¬ 
clusion that the fracture was at least a year old on the 
fact that nature has thrown around this area sufficient 
calcification which takes considerable time to occur. 
Dr. Leadbetter also testified (R. p. 37) that in onb of 
the pictures it looks like there is a calcification. iOn 

j 

the other hand Dr. Talbot, witness for the defendant, 
testified (R. p. 38) he 44 does not see any calcification.” 
It has been so long that even the callous has disap¬ 
peared. Dr. Warren, witness for plaintiff, likewise 
testified in rebuttal (R. p. 41) that there was no evi¬ 
dence of calcification of the left hand at the point where 
he said there is a fracture. 

Would the plaintiff be likely to forget an injury of 
this kindf Dr. Hall testified (R. p. 32) that if on S^p- 
tember 16, 1926, a woman came into his office and told 
him that ten days previous she had an accident and her 
wrist was injured, the objective symptoms were tfiat 

i 

it was swollen and painful, and he took an x-ray pic¬ 
ture and told her that there was an old fracture and if 
she then told him that the arm was never injured be¬ 
fore in her life, lie would come to the conclusion that 
the patient had been previously injured, but she may 
have forgotten it. But he would not stop treating her 
on the theory that it was an old fracture, because the 
symptoms were that she had a recent injury and 
swelling of the arm, and so he would not stop treating 
her on the theory that she had an old fracture. In 
contradiction of the statement of Dr. Hall as to tfye 


i 
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possibility of plaintiff forgetting that she had sus¬ 
tained a fracture to the tip of the ulna bone, Dr., 
Charles Stanley White, witness for defendant, said 
(R. p. 33): ‘‘When patients are injured they generally 
know it. She ought to discover that she was injured if 
she was conscious as soon as it happened, that is, 
within a minute, and there is no doubt about that. 
After the injury happened, when she was conscious, she 
ought to know whether she was injured. She would 
know whether she had been injured a year, five years 
or ten years before that although she might not know 
that she had a fracture. Most intelligent people ought 
to know when they have an injury to the wrist if the 
tip of the bone is broken off at the ulna.” Dr. Christie 
likewise testified (R. p. 35) that a person receiving an 
injury like that would have pain. They would know 
it because of the pain. They would have a great deal 
of pain and wouldn’t be likely to forget it. Dr. J. C. 
Talbot also testified (R. p. 39) that when a patient’s 
arm was fractured he would know it unless he was out 
of his head. Any human being of normal sense and 
who had all her faculties would know if her arm was 
fractured. Plaintiff herself testified, after Dr. Bordon 
told her he had never had a broken arm or a broken 
limb, ‘“I thought not. You would never forget it if 
you did” (R. p. 12). 

At this point it would seem appropriate to refer to 
the conflicting testimony of defendant, Dr. Borden. 
On direct examination he said the only treatment he 
prescribed was splints except that he saw plaintiff 
once a week, took the splints down, examined the arm 
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and removed the splints on October 18th. At the time 
the splints were removed the wrist looked perfectly 
normal to defendant except at the styloid where he 
noticed the bone a little rarefied. That indicated! it 
was not up to normal. He could not say definitely but 
he thought she had a break there some time before, j It 
was his judgment that the x-ray disclosed no fractdre 

i 

as recent as September 6th, although it was impossible 
to give an opinion as to when the fracture occurred. 
He thought it was a matter of years or months, cer¬ 
tainly not a matter of days. He testified on cross ex¬ 
amination (R. p. 29) that the reason he left the spliiffs 
on the arm until October 18th was due to the fact that 
plaintiff complained. He would have been willing to 
take them off before that only she complained, bpt 
when he did take them off she said it was all right. On 
rebuttal the plaintiff testified that she never told tl|ie 
defendant not to remove the splints and said that they 
were removed prior to October 4th when she went back 
to her employment (R. p. 42). 

Further on cross examination Dr. Borden testified 
that he did not tell Dr. Larkin there was a fracture 
there (R. p. 27). Dr. Larkin testified (R. p. 25) thit 
Dr. Borden did tell him there was a fracture there, 
and that Dr. Larkin had previously said there was 
none, and Dr. Larkin still says the interpretation pf 
Drs. Grover, Christie and Merritt’s x-ray showed no 
fracture. The Groover, Christie and Merritt x-ray 
was taken October 2, 1926 when there was a disagree¬ 
ment about it on Dr. Borden’s x-ray following the dis¬ 
cussion with Dr. Larkin (R. p. 25), and is as follows!: 
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“Examination of the wrists shows the pres¬ 
ence of a deformity of the lower end of the left 
radius and dislocation of the lower end of the 
ulna towards the end of the flexor aspect. The 
deformity is such as would result from an old 
injury. Probably a Colies ’ fracture. There is 
no evidence of recent bone injury” (R. p. 27). 

Pr. Borden testified (R. p. 25), on direct examina¬ 
tion, that when he first saw the x-ray he felt plaintiff 
had an old fracture of the wrist involving the tip end 
of the ulna, and on cross examination (R. p. 28) he 
said, he was not positive there was an old fracture. 
He arrived at this opinion after consulting the x-ray 
of I)rs. Groover, Christie and Merritt. He did not ar¬ 
rive at it from his own picture. This coincides with 
the testimony of plaintiff who said (R. p. 14), that the 
defendant did not tell her it was an old fracture until 
he removed the splints, and in rebuttal called Mr. 
Campbell Howard, an attorney, who testified that Dr. 
Borden pointed out on the x-ray picture to Dr. Larkin 
sometime between September and December, 1926, a 
point as a fracture and there was nothing said about an 
old fracture until the x-ray of Drs. Groover, Christie 
and Merritt which was later than the x-ray they had 
been examining at that time (R. p. 42). The plaintiff 
also offered in evidence, as corroborating testimony 
of the fact that her right arm had been fractured manv 
years ago, a report of an x-ray of her right arm taken 
by Dr. F. 0. Coe, who is a partner of Dr. Groover, in 
order to show that she did not get her arms mixed as 
contended for by the defendant. The report is as fol¬ 
lows: 
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“Examination of the right forearm and wrist 
shows the presence of slight irregularity of the 
radius about three inches above the wrist joint. 
This is probably the site of an old fractpre 
which was healed in good condition. Therb is 
no other evidence of abnormality of the bone 
joints’’ (R. p. 40). | 

On cross examination Dr. Borden was asked (R. p. 
28), if he was not sure whether or not the x-ray showed 
a fracture, why he did not ask plaintiff if her arm had 
been fractured and he answered, “I did ask her hnd 
she told me she had a fracture of the right arm.” tie 
was then asked, “And still you insisted she had Ian 
old fracture of the left arm?” He answered “I 
thought it was, but did not insist upon it; that was tny 
interpretation of the reading of the picture. It is im¬ 
material whether it was old or not. The treatment 
was just the same. In that condition a fracture of the 
tip end of the styloid process would be just the same 
as a sprain. * * * I didn’t set it. I never said I 

did. I never have set that bone yet. I just put it jin 
splints. There was nothing to set.” To refute this 
statement, Dr. Warren was called in rebuttal by plaijn- 
tiff and he was asked, when shown the picture taken 
by Dr. Borden, “Suppose that in reality there is an bid 
fracture as is contended for here, more than a month 
old, and you are called upon to examine the case and 
you found at that time that it was an old fractuije, 
what, in the course of reasonably skillful practice, 
should have been done ? ’ ’ The witness then answered, 
“The arm. should have been set and treated for sorhe 
time," An operation might have helped. You can 
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operate on an old fracture. You can manipulate an 
old fracture into place. Witness would have tried that 
anyhow. He would not have operated but an opera¬ 
tion is an opening up of the bone and denuding of the 
surface of each bone and putting them together then 
by splints or plaster casts holding them that way until 
they are set. 

Of the eight physicians who testified on behalf of de¬ 
fendant only two, Drs. Hall and Leadbetter, were re¬ 
quested to render an opinion as to whether or not the 
procedure followed by defendant in the treatment of 
this arm was proper under the circumstances, and the 
answers of both were qualified. Dr. Hall testified on 
cross examination (R. pp. 31-32) that he never saw the 
patient and there is a possibility of his testimony being 
modified or changed if he had a physical examination. 
He said the fact that a patient advised him that she 
just had an injury should count for something. He 
further testified that he would not stop treating plain¬ 
tiff on the theorv that it was an old fracture because 

* 

the symptoms were that she had a recent injury and 

swelling, and so on, and he would not stop treating her 

on the theorv that she had an old fracture. This coin- 
* 

cides with the testimony of Dr. Warren (R. p. 41) that 
the plaintiff should not have been discharged as cured 
under the circumstances. Dr. Leadbetter likewise tes¬ 
tified (R. p. 36) “Well, I would have put her in a splint 
and mobilized the wrist for a period of perhaps any¬ 
where from ten days to three weeks. Following that 
time I would have supporting treatment by bandages 
and if the swelling had subsided and the pain relieved, 
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I would discharge her.” It will be remembered that 
the plaintiff testified that the arm still pained her and 
Dr. Borden himself stated that he noticed the lump on 
her arm (R. p. 28), and “that she had some deformity 
there when he discharged her. That he discussed lit 
with her, but did not tell her it might come back or an^- 
thing else like that; just discharged her.” j 

The plaintiff offered in rebuttal, to show that she 
should not have been discharged as cured, the testi¬ 
mony of Dr. Warren (See record page 41): 

i 

“Assuming that the injury disclosed by tlie 
x-rays was an old fracture, and assuming also 
the history of the case, which it is not necessaitv 
to repeat, witness testified that he would not 
have discharged that patient as cured in the 
ordinary course of skill fid practice. He would 
not have discharged her as cured in the condition 

in which she was.” , I 

i 

Dr. Christie, witness for defendant, testified (R. p. 
35) “that deformity came from the injury” (indicating 
on x-ray picture). The deformity is a consequence of 
the old fracture, and is incident to the injury. Hp 
called it a dislocation and an old fracture. “A Colley’ 
fracture is a fracture of the lower end of the radiu^, 
the lower bone of the arm.” * * * “The front 

end of the ulna is the one that is dislocated. There mav 
be a little injury to the tip of the ulna.” * * * 

“Call that injury what you may—a dislocation of thfe 
radius or the ulna, that deformity is due to the in¬ 
jury” (R. p. 35). j 

i 
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Assignments of Error. 

The Court erred as follows: 

1. In granting defendant’s motion for a directed 
verdict. 

2. In directing the jury to find for the defendant. 

3. In refusing to permit plaintiff to show what was 
the usual, ordinary and reasonable practice among 
physicians and surgeons in the District of Columbia 
in treating fractures. 

ARGUMENT. 

Counsel for appellant contend that the Court below 
erred in refusing to allow Dr. Warren to testify as 
set forth herein, and also erred in directing the Jury at 
the close of all the testimony in the case, to return a 
verdict in favor of the defendant and subsequently 
entering judgment thereon in favor of the defendant 
(appellee). 


Third Assignment of Error. 

With reference to the third assignment of error re¬ 
lating to the admission of testimony of Dr. Warren 
as to whether or not a reasonably skillful physician 
or surgeon should have known the plaintiff’s arm was 
fractured when treatment was given between Septem¬ 
ber 16th and October 4th, assuming that she never had 
an injury prior to September 6th, counsel for the ap¬ 
pellant contend that the evidence was clearly admis¬ 
sible. The declaration charged that the arm in ques¬ 
tion was fractured and that the defendant undertook 
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I 

to set and adjust said fractured bone or bones of the 
left arm of the plaintiff on September 16, 1926 (R. 
pp. 2-3-4). The plea of defendant “denies that there 
was a fracture present in the bone or bones of plain¬ 
tiff’s said arm and wrist at the time” (R. p. 6). The 
question as to whether or not plaintiff’s left arm was 
fractured was thus squarely placed in issue. During 
the course of the trial (R. p. 20) counsel for plaintiff, 
asked Dr. Warren, a duly qualified physician testify¬ 
ing on behalf of plaintiff, the following question: 
“Taking these two pictures into consideration and 
supposing as a matter of fact that this woman nevfer 
had any injury to her left arm before September, 
1926, and during that month between September 16th 
and October 4th, she was treated, state whether Or 
not a reasonably skillful surgeon should have known 
there was a fracture then.” Attorney for the de¬ 
fendant objected to the form of this question, where¬ 
upon the presiding Justice said, “That is a sort of 
question for the jury * * *. It is a question for the 
jury and not for a reasonably skillful surgeon J’ 
Thereafter the following question was asked by coun¬ 
sel for plaintiff (R. p. 21): “Did you have any diffi¬ 
culty in determining that it was a fracture?” to which 
Dr. Warren replied, “No.” The question was thein 
asked, “Would any skillful physician have any dim- 
culty in determining that it was a fracture?” Couii- 

i 

sel for the defendant objected to the foregoing ques¬ 
tion and the objection was sustained by the Court, 
to which ruling of the Court counsel for the plaintiff 
noted an exception (R. p. 21). It is respectfully sub¬ 
mitted that, in view of the allegation in the declaration 
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that the left arm was fractured at or near the wrist and 
the denial of said fracture in the plea, an issue of fact 
was raised as to whether or not the arm was fractured. 
It was not only important but essential that the plain¬ 
tiff prove the averments of her declaration and the 
best wav to do so was bv the testimony of a dulv 
qualified physician, who had already testified that he 
had no difficulty in determining that the arm was 
fractured and was prepared to testify that any rea¬ 
sonably skillful physician or surgeon would have no 
difficulty in determining that the plaintiff’s wrist was 
fractured. In the case of Carson v. Jackson, 52 App. 
D. C. 51-55, this Court held such opinion evidence 
admissible, and at page 55 said: 

“In order that the plaintiff might make out 
her case , it teas necessary for her to show to 
the satisfaction of the jury that the defendant 
had not given her the care and attention ivhich 
a physician and surgeon of ordinary skill and 
ability practicing in the District would have 
given under the circumstances related. This is 
not denied. She could not prove it, except by 
surgeons who knew what care and attention 
such surgeons ivould have given. Laymen 
would have been incompetent to testify upon 
the subject. The jurors knew nothing about it. 
It was quite different from an ordinary case of 
negligence, where the jury is able to solve the 
question by applying thereto their own experi¬ 
ences. In such a case the test is: How would a 
reasonably prudent man have acted under the 
circumstances? Texas & Pacific Ry. v. Bar¬ 
rett, 166 U. S. 617, 619, 17 Sup. Ct. 707, 41 L. 
Ed. 1136. There is no room for expert testi- 
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mony in a case like that. But here it was neces¬ 
sary that the experts should tell the jury the 
essential thing, namely, whether or not the de¬ 
fendant's treatment of the plaintiff satisfied the 
standards of care observed by surgeons of o jr- 
dinary skill in the District 

i 

See also Walker v. Dante, No.-D. C. App.-U, 

60 W. L. R. 468. In that case a question arose as to 
the height of a step, the declaration having alleged 
the step in question was an inch in height and the 
plea of defendant alleged it was five inches in height. 
This Court held that the testimony of experts as to 
the height of the step was important in view of the 
plea of defendant and should have been received in 
evidence. The decision of the lower Court refusing 
to permit the introduction of this testimony was re¬ 
versed. 

In the case of Rogers v. Kee, 171 Mich. 551, July 
22, 1912, 137 N. W. 260, the Court held to the same 
effect, as follows: 

“In an action against a physician for mal¬ 
practice, expert testimony is admissible on the 
question whether the treatment and acts of de¬ 
fendant were proper / 9 

j 

First and Second Assignments of Error. 

i 

Concerning the first and second assignments of errdr 
counsel for the appellant contend that the case should 
have been submitted to the jury on the question of 
negligence. The rule applicable to a motion of defend¬ 
ant for a directed verdict in a case of this kind is well 

i 

settled by this Court in the case of Gunning v. Coole^, 

j 
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58 App. D. C. 304, 30 Fed. 2d. 467. In that case Chief 
Justice Martin, at page 305, said: 

“The rule supported by tlie great weight of 

authority and by reason, is that it is only where 

the court must say that, as a matter of law, no 

recovery can be had under any reasonable view 

of the evidence, that a verdict for the defendant 

will be directed” 39 Cvc. 1577. “It is well 

settled that where there is uncertainty as to 

* 

the existence of either negligence or contribu¬ 
tory negligence, the question is not one of law 
but of fact, and to be settled by a jury; and 
this, whether the uncertainty arises from a con¬ 
flict iii the testimony, or because the facts being 
undisputed, fairminded men will honestly draw 
different conclusions from them” Richmond & 
Danville R. Co. v. Powers, 149 U. S. 43, 45, 13 
S. Ct. 748, 749 (37 L. Ed. 642). “The right to 
have the facts determined by the jury ceases 

only when but one reasonable view can be taken 

•> 

of the evidence and of its every intendment, and 
that view is utterly opposed to the plaintiff’s 
right to recover.” Baltimore & P. R. Co. v. Car¬ 
rington, 3 App. D. C. 101, 108. “Where there 
is testimony of a substantial character to go to 
the jury, it is always for the jury to determine 
the question of the preponderance of evidence, 
subject to the revisory power of the court to 
order a retrial.” Mr. Justice Morris in Warthen 
v . Hammond, 5 App. D. C. 157, 173. “The court 
is never justified in directing a verdict except in 
cases where, conceding the credibility of the wit¬ 
nesses and giving full effect to every legitimate 
inference that may be deduced from their testi- 
mony, it is nevertheless plain that the party has 
not made out a case sufficient in law to entitle 



I 
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j 

i 

l 

i 
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him to a verdict and judgment thereon.” Adams 
v . Washington & G. R. Co. 9 App. D. C. 26, 30. 

i 

There was ample evidence introduced on behalf of 
plaintiff to warrant a finding for the plaintiff on each 
of the charges of negligence alleged in the declaration; 
Plaintiff testified that the defendant placed the arm in 
splints on September 16, 1926, and treated her foif 
about three weeks; that during the time she was being 
treated she was on sick leave from the Interior Depart-j 
ment, and introduced in evidence a card signed by de^ 

i 

fendant showing that she was on sick leave until Octo^ 

her 4, 1926. Dr. Warren, a duly qualified physician,! 

testified that in the due course of careful and skillfull 

practice the splints should have been allowed to re-1 

main on the arm from four to six weeks. The testi-j 

mony of Dr. Borden (R. p. 25) that he did not remove 

the splints until October 18, 1926, more than four! 

weeks after they were placed on the arm, although; 

denied by plaintiff who testified that the splints werej 

removed prior to October 4, 1926, warrants an infer-1 

ence that Dr. Borden concurs in the opinion expressed 

bv Dr. Warren. On cross examination Dr. Warren 
•/ 

testified (R. p. 22) that it would be unusual to remove 
the splints in two or three weeks. Therefore, the jury | 
would have been justified in finding as alleged in the i 
declaration that the defendant had removed the splints j 
and bandages from the left arm of plaintiff before it 
had been allowed to heal. 

The plaintiff testified that when she first visited Dr. 
Borden her arm was considerably swollen and he said I 
it looked like a fracture but that he would take an I 

i 

i 

I 

i 

I 

i 

i 


I 

I 
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x-ray to determine definitely; that he took an x-ray 
on September 16, 1926, and it showed the end of the 
bone broken off; that he then set the arm in splints 
and that he did not take an x-ray of the arm at any 
time subsequent to September 16, 1926. Dr. Warren 
on direct examination stated that a fractured arm is 
always put up in splints or a cast and the bones ad¬ 
justed properly, and an x-ray taken to see if it is all 
right (R. p. 21), and on cross-examination, testified 
(R. p. 23) ‘‘ if he had that x-ray before him he ivould 
have set the arm with splints, or a cast , and kept it 
there for some time , then before he removed the cast 
he ivould have taken an x-ray to see if it was in con¬ 
dition The defendant testified (R. p. 28) that he 
did not set the arm, he just put it in splints, there was 
nothing to set. Dr. Warren in rebuttal (R. p. 41), as¬ 
suming it was an old fracture, said that in the course 
of reasonably skillful practice “the arm should have 
been set and treated for some time .” The jury would 
have been justified, accordingly, in finding that the 
defendant was negligent as alleged in the second count 
of the declaration, (1) that he applied the splints 
without first properly setting the fracture; (2) that 
thereafter he omitted to take the usual and ordinary 
measures and administer the customary treatments 
to plaintiff for the proper setting and adjusting of 
the said fractured bones. 

The plaintiff and defendant agreed that there was 
a lump on plaintiff’s wrist at the time of her dis¬ 
charge. Dr. Borden testified (R. p. 28) “I noticed 
the lump on her arm when I discharged her. She had 
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some deformity there and I discussed it with her and 
I didn’t tell her it might come back or anything blse 
like that. Just discharged her.” Dr. Warren in re¬ 
buttal, testified (R. p. 41) that assuming the injury 
disclosed by the x-ra} 7 s was an old fracture, and as- 

i 

suming also the history of the case, the plaintiff should 

i 

not have been discharged as cured in the ordinary 
course of skillful practice, in the condition in which 
she was. The jury could well have rendered a verdict 
that the defendant negligently and improperly dis¬ 
charged the plaintiff when he knew, or by the exer¬ 
cise of reasonable care, skill and prudence should 
have known that the said fractured bone had not bOen 

I 

in proper position and required further medical treat¬ 
ment and attention. 

The Chief Justice in the Gunning v. Cooley cajse, 
supra, said: j 

I 

“A motion to direct a verdict is an admission 

I 

of every fact in evidence, and of every infer¬ 
ence reasonably deducible therefrom. And tjhe 
motion can be granted only when but one rea¬ 
sonable view can be taken of the evidence and 
the conclusions therefrom, and that view is 
utterly opposed to the plaintiff’s right to re¬ 
cover in the case.” Glaria v. Washington 
Southern R. Co., 30 App. D. C. 559, 563. “In 
other words, it is only where all reasonable men 
can draw but one inference from the facts th^t 
the question is one of law for the Court.!” 
Chesapeake B. R. Co. v. Brez, 39 App. D. C. 
58, 69. “ The Courts of review in this country 
are applying with increasing strictness the 
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rules limiting the right of the trial judge to 
invade the province of the jury . * * * The 

rule more generally followed is that 4 It is onlv 
where all reasonable men can draw but one in¬ 
ference from the undisputed facts that the 
question to be determined is one of law for the 
Court’.” Catholic University v. Waggaman, 
32 App. D. C. 307, 320. 

“Judged by these standards, the refusal of 
the trial court to direct a verdict for the de¬ 


fendant was right. For, while the testimony 
was conflicting upon important points, there 
was substantial evidence in support of the 
plaintiff’s claim. If the plaintiff's evidence he 
accepted as true . together with the reasonable 
inferences deducible from it , it tvould be clearly 
wrong to say that all reasonable men coidd 
draw but one conclusion from it and that con¬ 
clusion utterly opposed to the plaintiff's right 
to recover. It is true that there was no direct 


proof of the specific identity of the fluid which 

was injected by defendant into plaintiff’s ears, 

but it was competent for the jury to determine 

from all of the circumstances disclosed bv the 

* 

evidence whether it was a harmless mineral 


oil or a dangerous and destructive fluid, and, 
if the latter, whether the defendant was negli¬ 
gent in administering such treatment to the 
plaintiff. It is plain that in many cases a pa¬ 
tient, if in fact injured as plaintiff claims to 
have been, could have no other kind of evidence 
upon which to rely.” 


The Supreme Court of the United States, in affirm¬ 
ing the decision in the above entitled cause, said (74 
Law Ed. 720, 281 U. S. 89, decided March 12, 1930): 


, ! 

“ Issues that depend on the credibility of Wit¬ 
nesses, and the effect and weight of evidence 
are to be decided by the jury. And in deter¬ 
mining a motion of either party for a peremp¬ 
tory instruction, the court assumes that the evi¬ 
dence for the opposing party proves all that it 
reasonably may be found sufficient to establish, 
and that from such facts there should be drawn, 
in favor of the latter all the inferences tltat 
fairly are deducible from them.” Cases citdd. 

“Where uncertainty as to the existence of 
negligence arises from a conflict in the testi¬ 
mony or because, the facts being undisputed, 
fair-minded men will honestly draw different 
conclusions from them, the question is not ohe 
of law but of fact to be settled by the jury. 
Richmond & D. R. Co. v. Powers, 149 U. S. 43, 
45, 37 L. Ed. 642, 643, 13 Sup. Ct. Rep. 748, 7 
Am. Neg. Cas. 369.’ ’ 

We wish to direct the Court’s attention to the case 
of Sweeney v. Erving, 35 App. D. C. 57, wherein Mi\ 
Justice Robb in the course of his opinion (Page 62) saict: 
“There are exceptional cases where the result of an op¬ 
eration performed, if unexplained, may warrant an in¬ 
ference of negligence. Thus, evidence showing that 
after a broken ankle was reset, the ankle was crooked 
and the ankle joint stiff, tends to prove negligence op 
the part of the physician in setting the ankle, which evi¬ 
dence should be submitted to the jury. Hickerson V- 
Neely, 21 Ky. L. Rep. 1257, 54 S. W. 842. The facj; 
that a physician attending a woman at childbirth 
failed to remove all the placenta justifies, if unex^ 
plained, a conclusion of negligence. Moratzky v\ 
Wirth, 67 Minn. 46, 69 N. W. 480.” 

j 
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In the Hickerson v. Neely et al. case, supra, the 
plaintiff instituted an action for damages against de¬ 
fendant, a physician, for negligently setting a broken 
ankle, by reason whereof it is alleged that in healing 
it was crooked and painful to use in walking. The 
trial court directed a verdict for defendant, and after 
a motion for a new trial had been overruled this ap¬ 
peal was prosecuted. The Court in reversing the 
judgment said: 

“The question presented is, was the peremp¬ 
tory instruction properly given? The evidence 
introduced by appellant conduced to show that 
in April, 1897, he suffered a fracture of his left 
leg near the ankle joint; that appellees were 
regular, licensed, practicing physicians and sur¬ 
geons in Lexington; that on the dav of the acci- 
dent appellees were summoned to appellant’s 
relief, and undertook to, and did, treat the frac¬ 
ture; that five days after the accident appellees 
reset the broken bones, and incased the limb 
in a plaster case, and it so remained until re¬ 
moved by appellee Neely, a period of about six 
weeks; that, when the plaster was taken off, the 
foot and ankle were crooked, and remained so, 
and were stiff. The injured leg was exhibited 
to the jury. Appellant’s evidence also tended to 
prove that he had not in any way injured the 
leg after it was set. These facts were proven 
by other witnesses than appellant himself, al¬ 
though no surgeon or expert was called to tes¬ 
tify. There was no proof introduced as to the 
treatment except by appellant—that for five 
days bandages and bags of sand were used 
around the ankle, and then the leg reset and in¬ 
cased in plaster. It was not shown whether 
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this treatment was the usual and proper treat¬ 
ment for that kind of an injury, or whetherj it 
was unskillful to so treat it. However, it did 
appear in proof that the bones knit together 
and healed at the place of fracture, but the ankle 
and foot were crooked, and the ankle joint stiff. 
We are of opinion that under this proof alone 
the jury might have concluded that the leg was 
not set straight by appellees, and that it knit to¬ 
gether as it was set, and might therefore have 
concluded that appellees were guilty of negli¬ 
gence in replacing the broken bones. If they feo 
concluded, a judgment for appellant would haVe 
been authorized. We recognize the well settled 
principle that physicians and surgeons are held 
to possess only the usual and ordinary skill of 
the members of the profession in that coi|i- 
munity where they are engaged, and that with¬ 
out special contract there is no guaranty of ja 
cure. Here, in this state, where no person is 
permitted to practice medicine or surgery with¬ 
out a certificate of qualification from the state 
board of health, and where by the same energy 
and vigilance of that body the profession Of 
medicine has reached so high a standard, u\e 
think a jury would be warranted in concluding 
a physician guilty of negligence, who, in reset¬ 
ting a broken limb at the ankle, would leave tlig 
ankle and foot crooked. The question presented 
is not one of a cure. The broken bones did unite 
and grow’ together, even in the crooked posi¬ 
tion, and would have necessarily united if placed 
straight. For the error in giving the peremp¬ 
tory instruction, the judgment is reversed, and 
the cause remanded for a new’ trial, and pro¬ 
ceedings consistent herewith.” 
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In the instant case the evidence is clear that the left 
wrist of plaintiff was deformed. The deformity was 
exhibited to the jury. Dr. Christie, a witness for de¬ 
fendant testified (R. p. 35) that the deformity came 
from the fracture. It is a consequence of the old frac¬ 
ture. The deformity is incident to the injury. He 
said, “call that injury what you may—a dislocation of 
the radius or the ulna—the deformity is due to the 
injury” (R. p. 35). 

Let us assume that the fracture happened “many, 
many years ago.” There is evidence (and none to the 
contrary) that she used her left arm and wrist as a 
typist for years before Dr. Borden treated her and 
up to the time of the accident, there being no deformity 
and no weakness. What then caused her to become 
crippled in that arm ever since defendant discharged 
her as cured? This situation speaks for itself and 
requires no evidence. It is contrary to all common 
experience. Defendant is called upon to explain, but 
he does not do it, and if he attempts to, it is for the 
jury to say what weight is to be given. 

Let us assume that the fracture happened on Sep¬ 
tember 6, 1926, and he discharged her as cured a few 
weeks later. L T p to September 6, 1926, she had a per¬ 
fectly normal arm and wrist. At the time of her dis- 
charge she had a visible lump on her wrist and from 
that time on she became the cripple the evidence shows 
her to be, affected with a permanent deformity and 
weakness apparent even to laymen. There is only one 
logical conclusion. It was due to the treatment or 
lack of treatment and calls for considerable explana- 
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tion from defendant, the validity of which is for the 
jury. Are we to understand that if one fractures the 
tip of the ulna, the medical science and art of surgery 
are so inefficient, deficient and insufficient that he chn- 
not be cured, and that he must remain a cripple for 
life? | 

The case of Carpenter v. Blake, 60 Barbour’s 4^8 
(N. Y.), is likewise in point. In that case the cou;rt 
said: j 

“In an action against a physician to recover 
damages for negligence and malpractice in 
tlie setting and treatment of a dislocated limjb, 
it is for the jury to say whether, on the evidence, 
it is established to their satisfaction that tljie 
defendant did not use the means which expedi¬ 
ence has shown to be proper and necessary in 
order to justify a surgeon in assuming that lie 
has restored the bones to their places. 

“Where, after a dislocated arm has been at¬ 
tempted to be set, there is a protuberance at the 
elbow joint, plainly to be seen, such protuber¬ 
ance being evidence to a surgeon that the bonqs 
are not in their place, it is for the jury to say 
whether the failure of the attending physician 
to discover this evidence of the omission to re¬ 
store the bones to their place, is evidence of 
want of attention or want of skill; and, if it is 
evidence of either, it is very significant .” j 

It is, therefore, respectfully submitted that there 
was ample evidence to take the case to the jury on the 
question of defendant’s negligence. The evidence 

i 

tended to show that the defendant was negligent ip 
failing to set the arm of plaintiff and in failing tp 
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take an x-ray after the splint had been placed on the 
arm to determine whether it was properly set. 
Further, in that defendant removed the splints before 
sufficient time had elapsed to permit a proper setting, 
and that he discharged the plaintiff as cured and aban¬ 
doned the case as will be shown in detail hereinafter 
(this brief p. 49). 

Defendant’s Opening Statement. 

i 

We have presented this case exactly as it was tried 
in the court below, but now and here we deem it impor¬ 
tant to invite the Court’s attention to defendant’s open¬ 
ing statement for that it constitutes a complete de¬ 
parture from the original issue as apparently made by 
the plea. After the plaintiff had closed her testimony 
in chief, the defendant made a motion for a directed 
verdict (K. p. 23), which, after argument, was over¬ 
ruled. Thereupon he, through his counsel, addressed 
the jury as follows: 

“Ladies and gentlemen of the Jury, you have 
heard the plaintiff’s case. The contention of the 
defendant is that when he first saw this woman 
and the x-rays, he stated there was an old frac¬ 
ture there; that in his opinion there was an old 
fracture present. To confirm that opinion the 
case was sent to Drs. Groover, Christie and Mer¬ 
ritt, well known and competent x-ray experts and 
surgeons, who reported that on September 16, 
1926, when this woman came to Dr. Borden to be 
treated there was no current fracture in that 
wrist. We will explain what we mean by “cur¬ 
rent”. The wrist was fractured many, many 
years before she came to Dr. Borden for treat- 
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ment. If we show that, we shall expect a verdict 
at your hands.” 

By the admissions of this statement, we contend that 
the only question to which he intended now to direct t^e 
jury’s attention was: Had this woman when she applied 
for treatment to Dr. Borden a 44 current” fracture, as 
distinguished from an old fracture which defendant savs 
she had sustained, 4 4 many, many years before she carfie 
to Dr. Borden for treatment.” No exception was taken 
to the order overruling the motion for a directed ver¬ 
dict, and thus he admits that plaintiff had made out her 
case in chief, and that the ruling of the court on thjis 
point was correct. The only ground on which he asks for 
a verdict is, that she had no 44 current” fracture. He 
stakes his whole case on this one issue, and so informs 
the court and jury. This might well have been a sur¬ 
prise to plaintiff, and we see no good reason why he 

I 

should not be bound to this issue of his own choosing 
and none other. 

To thoroughly comprehend the full significance pf 
this move one must examine the pleadings. The decla¬ 
ration in its essence avers that plaintiff consulted de¬ 
fendant for treatment of a fracture to her left wrist 

i 

and arm; that he treated the injury negligently, nam¬ 
ing specific acts of negligence, and that damage flowed 
therefrom as stated (R. pp. 1-5). 

Defendant’s plea (R. pp. 5-6) is that he is a physiciap 
and surgeon and an orthopedic surgeon; that he took 
an x-ray, had x-ray experts take pictures 4 4 to determine 
whether or not plaintiff’s said alleged injury was a 
fracture of a bone or bones of said arm and wrist; that 

i 

i 

i 
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i 
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said x-rays disclosed no present fracture and showed 
and indicated that there was no present fracture of a 
bone or bones in said arm and wrist , and defendant 
denies that there was a fracture present in the bone or 
bones of plaintiff's said arm and wrist at the time, and 
denies each and every other allegation of said, declara¬ 
tion." 

There is not the slightest suggestion in this plea that 
plaintiff’s wrist had ever, at any time, been fractured 
either before or after the accident of September 6,1926. 
It says in simple language his only defense is that the 
arm never was fractured as alleged, and therefore the 
plaintiff should not prevail. No attempt is made to 
answer the charges of negligent treatment, and what 
is not denied is admitted. Creel v. Adams, 49 App. I). C. 
306, 307. Nor is any attempt made in the testimony of 
defendant to meet the evidence of plaintiff on the mat¬ 
ter of negligence except as hereinbefore stated. (See 
this brief p. 24.) There can be no doubt that the pleas 
obscure the real defense upon which the defendant in¬ 
tended to relv. There is no intimation in them that the 
•> 

defendant relied on a theorv which admitted the fact 
of a fracture at some time in plaintiff’s left wrist, but 
avoided by claiming that it happened “many, many 
years before she came to Dr. Borden for treatment.” 
Had we known this our testimonv might have been much 
different. 

Here then for the first time is an admission unquali¬ 
fied in any way, shape or form in the due course of the 
trial, in open court, that if defendant proved there was 
no “current” fracture in plaintiff’s writ at the time of 
defendant’s employment “we expect a verdict at your 
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hands.” He explains the meaning of “current” by 
saying that the wrist had been “fractured many, many 
years before she came to Dr. Borden for treatment.”! 

At this state of the proceedings, and in view of this 
departure, and the unrestricted express and implied ad¬ 
missions of the opening statement, if defendant was en¬ 
titled to a verdict by showing no “current” fracture, 
surely plaintiff was entitled to a verdict by showing that 
she sustained a fracture in the accident of September 6, 
1926. ! 

I 

He simply unequivocally and explicitly says, “I ad¬ 
mit all up to this point, but this woman’s wrist never was 
fractured as alleged, and therefore I am entitled to a 
verdict.” When it is borne in mind that she testified 
she never had an injury to her left arm or wrist before 
or since the accident of September 6, 1926, defendant 
plainly says she has not told the truth. It is hard to 
conceive a more clear cut confession of plaintiff’s ca^e 
and avoidance by challenge of the truth of our principle 
claim and testimony. 

It is interesting to note that the plea speaks of a 
“present” fracture—not once, but twice. In the open¬ 
ing statement he calls it “current” and explains that 
it happened many, many years ago. The defendant evi¬ 
dently held this point in reserve until he heard the plain- 
tiff’s testimony, and when the court had overruled his 
motion for a directed verdict, which established that 
we had made out a prima facie cause of action, this 
aspect of the case is presented. It seems to us there 
can be no doubt from the authorities about our con¬ 
tention. 


! 
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In the case of Shortsleeves v. Capital Traction Co., 
60 \V. L. H. 467, one contention was whether the plain¬ 
tiff had been struck bv a southbound car or a north- 

w 

bound car while he was crossing from west to east at 
17th and Pa. Ave., N. W., and the court said: 


“At the conclusion of the evidence, the court 
inquired of counsel for the plaintiff as to his con¬ 
tention with relation to which of the two cars 
struck plaintiff, and counsel replied: ‘Our con¬ 
tention is he was struck bv the southbound car. 


There is no question about that; the testimony 
is clear that he was struck bv the souhtbound car 
while it was in motion.’ The court, at the re¬ 
quest of counsel for the defendant, then gave the 
following instruction: ‘The plaintiff charges in 
his declaration that his injuries were caused by 
his being struck by the southbound car of the de¬ 
fendant company while the said car was in mo¬ 
tion, and unless the plaintiff establishes this fact, 
by a preponderance of the evidence, then your 
verdict must be for the defendant.’ To the giv¬ 
ing of this instruction counsel for the plaintiff 
objected and excepted, though the ground of the 
objection is not shown in the record, and it is 
not quite clear to us, in view of the commitment 
of counsel, precisely what the objection was. The 
giving of the instruction is the sole ground al¬ 
leged as error. 

“The instruction given undoubtedly narrowed 
the issue but, in the circumstances, we do not 
think improperly. But even if we are mistaken 


in this respect, the error, if any, was the result 
of an election by plaintiff’s counsel to go to the 
jury on this single point. In such circumstances, 
it would be unfair to allow the party whose ad¬ 
mission caused the error to take advantage of it. 
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See Oscanyan v. Winchester Arms Co., 103 U. jS. 
261. In that case the Supreme Court said: ‘Aiky 
fact, bearing upon the issues involved, admitted 
by counsel, may be the ground of the court’s 
procedure equally as if established by the clear¬ 
est proof. ’ ” | 

In the case of Alt emus et al. v. Talmadge, 60 W. L. ft. 

430, the same question arose but on the pleadings alone. 

Yet it seems to us the principal is the same. Tlie 

! 

Court said: 

“This assignment should be denied on another 
ground. Law Rule 23 in Washington abolished 
the plea of general issue and requires every 
pleading to set forth the true facts on which the 
pleader relies. In response to this rule Altemhs 
filed several pleas in which he admitted main¬ 
taining the property where the injury occurred 
as a sidewalk, and defended on the ground that 
he had used due and proper care to keep it rea¬ 
sonably safe for travel by pedestrians. This ad¬ 
mission, in our opinion, forecloses the right of 
appellant now to claim that he had no responsi¬ 
bility with relation to the sidewalk at the point 
in question. To permit a party to plead a cer¬ 
tain definite state of facts, and afterwards tq 
deny them to the injury of the party relying oil 
them, is contrary to settled principles of law. , j’ 
“Undoubtedly a litigant has no cause for com - 
plaint if the court accepts his solemn and sworh 
admissions in his pleadings and testimony as 
true Larson v. Wrigley, 253 Fed. 914, 917. j 

In the case of Walker v. Dante, supra, following Altef 

mus v. Talmadge, 60 W. L. R. 430, this Court said: j 
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“In her declaration plaintiff alleges that ‘de¬ 
fendant through her agents, servants and em¬ 
ployees, had leased same (premises 711-713 13th 
St. N.'W.) to certain persons to be used and oc¬ 
cupied as stores open to the general public, re¬ 
taining exclusive control of the concrete walk as 
a common entrance thereto.’ In her plea the 
defendant admits that she is the owner of 
premises 711-713 13th St. N. W., ‘and also ad¬ 
mits that there was maintained a concrete walk 
or entrance from the main sidewalk to the en¬ 
trance of said stores, and that on, to wit, the 18th 
day of November, 1926, the plaintiff fell on said 
concrete walk.’ As ruled in the Talmadge case , 
supra, such an admission forecloses the right of 
defendant now to claim that she had no re¬ 
sponsibility with relation to the corridor.” 

Although the testimony has been elaborately dis¬ 
cussed already and demonstrates beyond peradven- 
ture of a doubt that on this issue the case should have 
been submitted to the jury, nevertheless we deem a 
brief resume at this time to be advantageous. The 
plaintiff (R. p. 14) testified that she never had an in¬ 
jury of any kind whatsoever to the left arm or wrist 
before or since the accident, and that she had full and 
complete use thereof up until the accident of Septem¬ 
ber 6, 1926; that since her discharge by defendant it 
has been permanently deformed, weakened and in¬ 
jured in the manner set forth in the declaration and 
proven by the testimony. During the treatment she 
told the defendant that she had had a fracture of her 
right wrist many years ago, and that when he dis¬ 
charged her as cured he said she had gotten her arms 
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mixed. This testimony was positively corroborated 
by Miss Annie W. Painter (R. p. 14) who was an inti¬ 
mate friend of hers for thirty or thirty-five years. Dr. 
George W. Warren (R. p. 19) testified that the in¬ 
jury was a fracture of the left wrist. On behalf of 
defendant Dr. Edward Larkin testified that he whs 
consulted by plaintiff September 6, 1926, and that she 
had no fracture (R. p. 24). Dr. Maurice I. Bierman 
(R. p. 32) testified that he took an x-ray picture of 
plaintiff’s left arm on September 8, 1928, for Dr. 

Larkin and that there was no fracture. Not counting 

f® 

the defendant, six doctors testified for the defendant 
that there was a fracture, but it was an old fracture. 
Dr. Thomas A. Groover (well-known x-ray expert) 
testified that a picture taken by him of plaintiff’s right 
wrist on October 2, 1926, showed no evidence of frac¬ 
ture, but his partner, Dr. F. 0. Coe (R. p. 40) testified 
that in a picture taken by him on November 11, 1926, 
there were evidences of a fracture in the right wrist 
which had healed in good condition. Thus it would 
seem that there was a sharp conflict in the testimony 
as to whether there was, or was not a fracture sus- 
tained by plaintiff in the accident of September 6, 
1926, and the court having ruled that plaintiff had a 
good case as presented, to which no exception wajs 
taken, and which ruling defendant did not question in 
his opening statement, the case should have been subj- 
mitted to the Jurv. 

On this issue the testimony of plaintiff alone was 
sufficient to take this case to the Jury as to whether or 
not the fracture which defendant’s counsel admits in 
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his opening statement she had, was an old fracture 
which happened many, many years ago, or did it hap¬ 
pen in the collision testified to and not denied by any¬ 
one. If she never had any other injury to that wrist 
before in her life, the fracture which defendant says 
she had must have occurred in the accident of Sep¬ 
tember 6, 1926. 

One word in regard to the second or “further plea” 
of defendant, which is as follows: 

“For further plea defendant says that he 
carefully and skillfully treated plaintiff for the 
injuries to her said arm and wrist at the time of 
the grievances alleged and treated said injury 
skillfully in a manner and by methods used and 
approved by other physicians and surgeons of 
skill in the District of Columbia.” 

No attempt is made to incorporate expressly or by 
reference in this plea any part of defendant’s former 
plea. It stands alone, and only means that the de¬ 
fendant treated the plaintiff skillfully and properly, 
but for what! There being no attempt at denial other- 

I 

wise, it admits every other allegation of the declara¬ 
tion. That is to say, it admits that the defendant was 
suffering from a fracture as alleged in the declaration 
at the time she consulted the defendant, but avoids 
by saying that he treated her properly. This plea 
naturally becomes innocuous because, as already 
stated, defendant relies in his opening statement on 
the claim that plaintiff had no fracture as a result of 
the accident which caused the injury for which she 
was treated, and defendant’s testimony was to the 
same effect. 
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The opinion of the medical experts that the plain¬ 
tiff’s injury was an old fracture is based solely on an 
examination of the x-ray plates introduced in Evi¬ 
dence. Dr. Warren and defendant both testified that 

! 

it was impossible to give an opinion, from the x-ray 
pictures, as to the date the fracture occurred (See this 
brief, page 15). The sole purpose of the testimony 
that the plaintiff had an old fracture was to discredit 
the plaintiff, and in view of the fact that the defend¬ 
ant himself testified that it was impossible to deter¬ 
mine from the x-ravs when the fracture occurred,; it 
may be ignored by a jury. Dr. Warren based his con¬ 
clusion, that the arm was fractured, on a physical Ex¬ 
amination of the plaintiff which was confirmed by the 
x-rays (R. p. 20). Moreover, Dr. Talbot testified, 4 ‘the 
objective symptoms are the most important symptofns 
in examining patients. If there were no objective 
symptoms he would base his diagnosis on what fhe 
patient told him.” The testimony clearly shows that 
the plaintiff’s arm was swollen when she visited Dr. 
Borden and that she advised him that she never had 
an injury to her left arm prior to September 6, 19^6, 
but that her right arm had been fractured many years 
ago. As the x-ray taken by Dr. Coe corroborated the 
statement of plaintiff that her right arm had been 
fractured the case should have been submitted to the 
jury. | 

i 

The Defendant Abandoned the Case. 

i 

We earnestly contend that the foregoing argument 
conclusively establishes evidence sufficient to warraht 

i 
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submission of the case to the jury. The testimony in¬ 
troduced on behalf of plaintiff with the inferences 
reasonably deducible therefrom, establishes negligence 
on the part of defendant. Furthermore, we respect¬ 
fully submit that the evidence on behalf of both plain¬ 
tiff and defendant shows that the defendant dis¬ 
charged the plaintiff as if cured and abandoned the 
case. 

It is well settled that “a physician or surgeon, upon 
undertaking an operation or other case, is under a 
duty, in the absence of an agreement limiting the serv¬ 
ices, of continuing his attendance, after the operation 
or first treatments so long as the case requires atten¬ 
tion/' 48. C. J. 1128, Sec. 115. See, also, Harris v. 
Fall, 177 Fed. Rep. 79. 

In the case of Mucci v. Houghton, 89 Iowa 608, 57 
X. W. 305, it appeared that a physician was employed 
to treat an arm fracture. After giving attention to the 
injury for several weeks, the cast was removed, and 
the surgical attention ceased. Subsequently, the pa¬ 
tient brought suit against the physician, alleging that, 
when the treatment ceased, the injury was not cured. 
The court, rendering judgment for the patient, said: 

“It is claimed that the third paragraph of 
the charge of the court to the jury was erro¬ 
neous. It was as follows: ‘If a physician or 
surgeon be sent for to attend a patient, the 
effect of his responding to the call, in the ab¬ 
sence of a special agreement, will be an engage¬ 
ment to attend the case as long as it needs 
attention, unless he gives notice of his inten¬ 
tion to discontinue his services, or is dismissed 
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by the patient; and lie is bound to exercise rea¬ 
sonable and ordinary care and skill in deter¬ 
mining when lie should discontinue his treat¬ 
ment and services. If you find from the evi¬ 
dence that the condition of the plaintiff’s arm 
is due to his having been dismissed whenj he 
ought not to have been dismissed, the defendant 
would be liable, unless the evidence further $at- 
isfies you that the defendant, in dismissing him, 
if he did dismiss him, used ordinary and rea¬ 
sonable care and skill in determining when to 
dismiss him; and, if he dismissed him under a 
mistaken judgment, he would be liable, and you 
should hold him liable unless vou find from the 
evidence that, in making up his mind when! to 
dismiss him, he exercised reasonable and or- 
dinary care and skill, and had regard for, and 
took into account, the well-settled rules and 
principles of medical and surgical science.’ jit 
is urged that the last part of this instruction 
requires of the defendant a greater degree of 
diligence and skill than the law imposes upon 
a physician and surgeon in the practice of his 
profession. He was required by the instruc¬ 
tion, in determining whether the plaintiff hjad 
so far recovered as to require no further medi¬ 
cal or surgical attention, to exercise reasonable 
and ordinary care and skill, and to have regajrd 
to and take into account the ‘well-settled rules 
and principles of medical and surgical science.’ 
We do not think that there is any error in this 
part of the instruction. In another part of tjie 
charge the jury were told that the law required 
the defendant to have and to exercise the aver¬ 
age or ordinary skill possessed by members of 
his profession in that locality. This, surely, 
would require him to observe the well-settled 




rules and principles appertaining* to his profes¬ 
sion.’ J 

“It is claimed that the verdict finds no sup¬ 
port in the evidence. It is enough to say that 
there was a fair conflict of evidence on every 
material question in the case. It is conceded 
that the plaintiff’s arm was not restored. 
Whether it was the fault of the defendant or the 
plaintiff was a fair question, under the evidence, 
for a jury to determine. The judgment of the 
District Court is affirmed.” 


In the case of Mullinax r. Hord, 174 N. C. GOT, 94 
S. E. 426, the Supreme Court of North Carolina in 
affirming* a judgment for plaintiff, said: 


“The evidence in this case is somewhat con¬ 
flicting, and it was proper that the jury should 
have passed upon it and found the facts. If the 
defendant should have discovered by a suffici- 
entlv careful examination that there were for- 
eign particles in the wound, consisting of shots, 
or cloth and leather from the plaintiff’s sock and 
shoe, and he failed to discover this because he 
did not exercise proper care, the plaintiff can 
recover for any damage to him resulting proxi- 
mately therefrom. Or if the defendant did 
know, or shoidd have known , by the exercise of 
reasonable care, skill and forethought, that the 
wound ivas in such a condition as to require 
further attention from him, and he failed to give 
it, ivhereby the plaintiff ivas made to suffer, and 
his members became deformed and distorted , a 
condition which would not have arisen if proper 
care had been exercised, it would entitle plaintiff 
to damages for the wrong. It is really the appli¬ 
cation of the ordinary principles in the law of 
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negligence to a case requiring professional 
knowledge and skill in the performance of the 
duty which one person owes to another. Thtere 
is evidence in the record that the proper skill 
was not employed, and that due care and dili¬ 
gence were not exercised. A surgeon may pos¬ 
sess a high order of learning and skill, and vet 
not use them at the proper time or in the proper 
way. The charge here is that defendant failed 
to use proper skill, in that a few days after he 
left inflammation set in, and suppuration ten- 
sued, to such an extent as to cause the plaintiff 
great pain, and that shots, cloth and leather 
were expelled from the wound by the effort! of 
nature to relieve itself of those foreign sub¬ 
stances, and finally, that the toes of plaintiff’s 
foot were greatly twisted out of their natural 
shape and regular position, with resulting pain 

and inconvenience to him. It is liardlv neces- 

* 

sary to refer to the evidence in greater detail, 
or more than to sav that there was some from 
which the jury might find that there was negli¬ 
gence. ‘The unwarranted abandonment of a 
case at a critical period, resulting in increased 
pain and suffering on the part of the patient, will 
render the physician liable in damages.’ \ 30 
Cyc. p. 1576; Lawson v. Conaway, 37 W. Va. 
159,16 S. E. 564,18 L. R. A. 627, 38 Am. St. Rjep. 
17. He told them it would not be necessary for 
him to come back as ‘the toes would grow back 
all right’, when it appears that this turned Out 
to be wrong advice, or a faulty diagnosis, and 
misled the plaintiff to his injury.” 

The case of McCann v. Twitchell, 116 Maine 4^0; 
102 Atl. 740, is also in point. The facts were: j 

“On November 14, 1914, the plaintiff, a young hian 
of 30 years of age, was thrown from an automobile, and 


i 

i 

I 

i 

! 

i 



54 


as a result the ulna of his left arm was broken and 
the head of the radius of tho same arm was dislocated. 
He was at once removed to his home and the defendant 
took charge of the case. The broken ulna was set and 
the arm put in splints, but nothing was done to the 
dislocated radius. The plaintiff claims t hat the defend¬ 
ant negligently failed to discover that tlie radius was 
dislocated, and that he did not properly treat the same 
after he did know of it.” 

In that case the Supreme Court of Maine in affirming 
a verdict for the plaintiff held that the defendant was 
guilty of negligence. At page 743 the court said: 

“ Bitt it will serve no useful purpose to at¬ 
tempt here any extended analysis of the evidence 
bearing upon the issues of fact in the case. No 
legal propositions by which the defendant was 
bound in discharge of his duty to the plaintiff 
were in dispute. It is not urged that he did not 
possess the ordinary skill of members of his pro¬ 
fession in like situation. He was bound to exer¬ 
cise ordinarv skill and reasonable care and dili- 
gence in his treatment of the case, and to use 
his best judgment in the application of his skill 
to the case. Whether or not he did that was an 
issue of fart for the jury. They have decided 
that issue in plaintiff’s favor.” 

In the instant case the evidence discloses, not merely 
by a fair preponderance thereof but beyond all reason¬ 
able doubt, that the defendant discharged the plaintiff 
as cured when her arm required further medical atten¬ 
tion and treatment, and that he thereby abandoned the 
case. On this point the defendant himself testified (R. 
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p. 28): 4 ‘I noticed the lump on her hand. When I dis¬ 
charged her she had some deformity there, and I dis¬ 
cussed it with her and I didn’t tell her it might come 
back or anything else like that. Just discharged heir.” 
The medical testimony on behalf of both plaintiff and 
defendant conclusively shows that plaintiff should not 
have been discharged as cured in that condition. t)r. 
Warren testified (R. p. 41) that in the ordinary course 
of skillful practice the plaintiff should not have b^en 
discharged as cured in the condition in which she wjas. 
Two witnesses for defendant, Drs. Hall and Leadbet- 
ter, the only physicians who were asked to render; an 
opinion as to whether or not the procedure adopted 
by defendant in the treatment of this case was proper, 
concur in the opinion expressed by Dr. Warren. The 
other six medical witnesses called by defendant wpre 
not asked to express an opinion with reference to the 
treatment of the arm in any respect, but were merely 
questioned as to whether or not the x-rays disclosed a 
fracture. Dr. Hall testified (R. p. 32) “he wouldn’t 
stop treating plaintiff on the theory that it was an bid 
fracture because the symptoms were that she had a 
recent injury and swelling, and so on, and so j he 

i 

wouldn’t stop treating her on the theory that she had 
an old fracture.” Dr. Leadbetter, when asked asj to 
the proper treatment, testified (R. p. 36) that he would 
have put plaintiff’s wrist in a splint and mobilized it 
for a period of perhaps anywhere from ten days! to 
three weeks. “Following that time I would have sup¬ 
porting treatment by bandages and if the swelling 1\ad 

subsided and the pain relieved l would discharge hex.” 
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It will be remembered that Dr. Borden testified that 
the plaintiff’s arm was swollen and that she complained 
of pain until the time of her discharge at which time, 
as above stated, he noticed the lump on her wrist. As 
there was no medical testimony, other than the above, 
with reference to the discharge of plaintiff it is respect¬ 
fully submitted that the court erred in refusing to per¬ 
mit this point to go to the jury. 

In the case of Routt v. Reidv, 49 App. D. C. 305, Mr. 
Justice Van Orsdel in the course of his opinion at page 
306 said: 


“The propriety or impropriety of abandoning 
the case, and the quest urn whether the conduct 
of defendant after recommending the second 
operation was such as would be expected from a 
physician of ordinary skill in this community , 
were submitted to the jury on the testimony ad¬ 
duced.” 

We submit that the question of abandoning the case 
should likewise have been submitted to the jury in the 
case now under consideration. 

In the case of Cornwell v . Sleicher, 119 Wash. 573, 
205 Pac. 1059, plaintiff appealed from a judgment for 
the defendant in an action for malpractice. The facts 
in the case with reference to the lump on the arm at 
the time the plaintiff was discharged as cured are 
similar to the facts in this case. In the course of its 
opinion, reversing and remanding the case, the Court 
at page 1061-1062 said: 

“The radiographs produced by the different 
surgeons show that the bones knitted much in 
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the same position they were prior to any attempt 
at reduction. This, taken with the evidence pf 
lay witnesses to the effect that there was no 
misuse of the arm between the time the fracture 
was reduced and the time the patient was dis¬ 
charged as cured, that at the time of the dis¬ 
charge the arm was crooked and shortened; that 
there was a lump in the region of the fracture 
palpable to the touch and visible to the eye; thbt 
there was a loss of flexion, and almost constant 
pain in the arm, and that a second operation was 
necessary to make it even passably usable, is 
sufficient in our opinion to make the question 
whether the defendant had brought to the treat¬ 
ment of the arm that degree of care and ski^l 
usually brought to the treatment of similar frac¬ 
tures by surgeons practicing in his locality, one 
of fact for the jury rather than one of law fo\r 
the Court. * * * j 

“Our conclusion is that that Court erred in 
withdrawing the question of defendant’s lid- 
bility from the jury, and that the judgment 
should be reversed and remanded for a ne\ir 
trial. It is so ordered.” 

I 

To the same effect is the case of Doty v. Lutheran 
Hospital Ass’n. et al., 110 Nebraska 467, 194 N. W. 
444, wherein the Supreme Court of Nebraska reversed 
a judgment for defendant by direction of the court and 
granted a new trial. In that case plaintiff sustained 
a fracture of the femur, or thigh bone, caused by the 
overturning of an automobile, and at the end of seven 
weeks and a day he was discharged from a hospital 
without any instructions as to the subsequent care that 
should be given to the injured leg. The evidence tends 
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to prove that the fracture was improperly set at the 
hospital and that a normal union of broken parts was 
thereby prevented. Held , that whether the failure to 
give such instructions to plaintiff constituted negli¬ 
gence was a question of fact for the jury. 

To the same effect is the case of Beck v. The German 


Klinik et al., 78 Iowa 696, 43 N. W. 617. This was an 
action for malpractice in the treatment of a broken 
leg. It appeared that in setting the leg and in its 
treatment the defendants exercised ordinary care and 
skill, and used means and appliances usually used by 
skillful physicians in such cases; but when the patient 
was discharged they gave him no instructions as to the 
care of the injured leg. There was also evidence to 
show that the bones were not well knit when the 
patient was discharged. The leg soon became bent, 
and finally had to be amputated. The Supreme Court 
of Iowa in affirming a verdict for plaintiff held, that 
the failure of defendants to give instructions as to the 
care of the leg was negligence for which they were 
liable. 

In the case of Bonnet v. Foote, 47 Colo. 282, 107 Pac. 
252, the Court said: 


“Applying these well-settled principles of law 
governing the liability of surgeons, it is at once 
apparent from the facts that the failure of the 
defendant to properly diagnose and treat the 
injury to plaintiff’s hip was inexcusable. That 
the bone was fractured cannot be doubted. The 
evidence of such fracture was plain from the 
fact that plaintiff’s foot lay over on one side, to 
which the attention of defendant was directed; 
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so that one of two conclusions is inevitable: 
Either defendant did not possess that degree of 
learning and skill which the law requires of 
surgeons, or, if he did, he failed to exercise prdi- 
nary care in applying it.” 

j 

In the case of Stohlman v. Davis, 117 Neb. 178, 220 
N. W. 247; 60 A. L. R. 658, the court in affirming aj ver¬ 
dict for plaintiff held that a patient in engaging a 
physician to treat his case impliedly engaged him to at¬ 
tend throughout that ailment, or until his services were 
dispensed with. 

In Young v. Jordan, 106 W. Va. 139, 145 S. E. 41 a 
physician was engaged to attend a patient duringj con¬ 
finement and left the house after giving her some rhedi- 
cine to bring on the labor; later in the night wheiji her 
pains had become very intense the physician coulc|l not 
be found and another physician had to be procured. 
The court in holding the defendant liable for mialle- 
viated suffering said: 

i 

“A physician who leaves a patient in a critical 
stage of the disease, without reason, or sufficient 
notice to enable the party to procure another 
medical attendant, is guilty of a culpable derelic¬ 
tion of duty.” 

! 

In Cazzell v. Schofield, 319 Mo. 1169, 8 S. W. (2dj 580 
a physician who was employed to take charge of aj con¬ 
finement case, was charged with abandonment of the 
case without giving notice or without having been| dis¬ 
missed by the patient. In sustaining a verdict fob the 
plaintiff the court followed the rule thus stated in 21 
R. C. L; 389, Section 34. j 
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“On engaging a physician to treat his case, a 
patient impliedly engages him to attend through¬ 
out that illness, or until his services are dis¬ 
pensed with. The patient places himself in the 
hands of the physician, and thereafter relies on 
the judgment and knowledge of the physician 
rather than on his own. A part of the correct, 
treatment of the case is the careful and proper 
determination by the physician of the moment 
when the relation shall end. When the physician 
takes charge of a case and is employed to attend 
a patient, his employment, as well as the relation 
of physician and patient, continues until ended 
by the consent of the parties, or revoked by the 
dismissal of the physician, or until his services 
are no longer needed.’’ 

Conclusion. 

In conclusion we respectfully submit that the question 
of negligence is one for the jury. The evidence shows 
conclusively that the defendant failed to take the ordi¬ 
nary and customary measures to ascertain whether or 
not the arm had been properly set. As a matter of fact 
he stated (R. p. 28) “I didn’t set it. I never said I did. 
I never have set that bone yet. I just put it in splints. 
There was nothing to set.” Dr. Warren testified that 
in the ordinary course of skillful practice the arm should 
have been set, placed in splints from four to six weeks 
and treated for some time; and that before the splints 
were removed an x-ray should have been taken to see 
if it was in condition. Therefore it was a departure 
from the settled practice and authorities in surgery for 
defendant to omit the ordinary and requisite tests. 
Moreover, the symptoms presented by the arm were 
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such as would not attend a properly reduced dislocation 

j 

and ought to have convinced defendant, had he exer¬ 
cised ordinary judgment, that he had not succeeded in 
setting the arm and that it required further treatment; 
that he was guilty of the grossest carelessness in dis¬ 
charging plaintiff as cured with this deformity of [the 

I 

arm. The defendant’s expression regarding the arm 
(R. p. 28), “I noticed the lump on her hand. Whe'n I 
discharged her she had some deformity there, and I 
discussed it with her and I didn’t tell her it might cqme 
back or anything else like that. Just discharged he|r”, 
shows that he was negligent in his duty in that respgct. 

We respectfully submit that the decision of the lower 
court should be reversed. 

i 

i 
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Respectfully submitted, 

ROSSA F. DOWNING, j 
JOSEPH J. MALLOY, 

7 i 

Attorneys for Appellant. 
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IN THE 

Court of Appeals, district of Columbia 

APRIL TERM, 1932 


No. 5563 


EUGENIE M. WILSON, Appellant, 

vs. 

DANIEL L. BORDEN, Appellee. 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

i 

The case simply resolves itself into the following: The 
plaintiff, on September 6, 1926, was a passenger in a 
street car which was in a collision with an automobile. 
She claims that on September 16, 1926, for the first time 
she went to the defendant, (having previously been 
treated by Dr. Larkin who advised her that she only had 
a sprain of the left wTist), to have the wTist treated; that 
the left arm was fractured, and was improperly sei by 
the defendant, and that the splints on the arm werci re¬ 
moved before the bones w’ere allowed to heal. 

The other two contentions of the plaintiff, namely, 
that he was negligent in not resetting the arm, assuming 
there was an old fracture, and that the doctor was negli¬ 
gent in not taking an X-ray after the arm w r as set,; set 
forth for the first time in appellant’s brief, were never 
referred to in the pleadings, or during the trial, and no- 
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where appear in the record. These contentions will be 
disposed of in the argument. 

The defendant contends that the left arm of the plain¬ 
tiff was not fractured on September 6, 1926, as claimed 
by the plaintiff. That there was no present or current 
fracture of the left arm of the plaintiff at the time of her 
visit to the defendant on September 16, 1926. That there 
was evidence of an old fracture in the left arm of the 
plaintiff, which happened many years before the alleged 
fracture of September 6, 1926. That she was treated 
for a sprained wrist and her arm put at rest, and that 
the treatment given was the usual and proper treatment. 

STATEMENT OF FACTS 

Other than the plaintiff’s own statement that the de¬ 
fendant told her on September 16th, 1926, that the arm 
was fractured: (which is denied by the defendant) there 
is not a single bit of medical testimony in the entire case 
that the arm was fractured as alleged on September 6, 
1926. Neither Dr. Foley nor Dr. Warren, medical wit¬ 
nesses called by the plaintiff, testified as to the existence 
of any such fracture occurring on or near September (5, 
1926. Some of the experts called by the defendant were 
of the opinion that there was an old fracture visible in 
the X-rays offered in evidence; some were of the opinion 
that there was no evidence of an old fracture in the 
X-rays (indicating to a great extent the age of the frac¬ 
ture, if any) and another expert expressed the opinion 
that the condition shown by the X-rays might be due to 
arthritis. 

Neither Dr. Foley nor Dr. Warren, witnesses for the 
plaintiff, saw this patient in 1926, Dr. Foley having seen 
her in 192S and Dr. Warren in 1931. Dr. Foley testified 
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that from the X-ray taken in 1928, he diagnosed the ease 
as a possible old fracture of the wrist (R. 16); that he 

i 

was not an X-ray expert; that after he had consulted 
X-ray experts, he had changed his diagnosis and now be¬ 
lieved there. was no evidence of an old fracture, i He 

i 

stated that the function of the arm was good (R. 19) |but 
that nevertheless, the plaintiff insisted in holding; her 
hand in an abnormal position. 

Dr. Warren, witness for plaintiff testified on cross-ex¬ 
amination that from the X-ray he could not tell wj Ken 
the fracture occurred, but he was sure it had happened 
before September 6, 1926, and that it might havej oc¬ 
curred in 1920, (R. 22-23). Dr. Warren did not testify 
that removing the splints in four weeks was responsible 
for the condition of the arm or had anything to do tyith 

i 

it. He stated that in his opinion the splints should have 
been left on the arm from four to six weeks. (R. 21.j 
Dr. Larkin was first called by the defense and stated 
that the patient first came to him on September 6, 1926. 
He treated the patient for contusions of the left forearm. 
He treated her for about ten days. He was also threat¬ 
ened with a suit. He did not discharge her from t-rfeat- 
ment, that she failed to return for further treatment.! In 
his opinion there was no fracture in the arm. (R. 24.) 
The X-ray of the left arm taken by Dr. Bierman at his 
direction, on September 8, 1926, just two days after the 
injury, showed no bone involvement, no fracture or other 
dislocation of the bone or other involvement of the bdne. 
(R. 24.) . j 

Dr. Bierman who took the X-ray of the left arm! on 
September 8, 1926, just two days after the injury, at :the 
request of Dr. Larkin, and who had been specializing in 
X-rays since 1920, testified that there was no fracture 
apparent in the X-ray. (R. 32.) Nothing of any sigfiifi- 
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cance, recent or otherwise, was visible in the picture he 
took. Patient came to him six months later, and when 
she put her arm down in her lap, it was normal, then she 
got it over into an abnormal position. (R. 33.) 

Dr. Borden then testified for himself. Plaintiff came 
to him on September 16, 1926. When specifically asked 
if she had been to another doctor, she stated she had 
been taking care of her wrist herself at home. (R. 25.) 
(As a matter of fact she had been receiving treatment by 
Dr. Larkin and admitted she withheld this information 
from Dr. Borden (R. 13 )). He X-rayed the left arm 
and put it at rest. He diagnosed the case as an old frac¬ 
ture of the wrist, involving the tip end of the ulna. When 
there was a doubt as to that diagnosis, he took the added 
precaution of sending her to Drs. Groover, Christie, and 
Merritt, on October 2, 1926, for other X-rays, which con¬ 
firmed his original diagnosis. The treatment given in 
his judgment was correct. He never did set the arm as 
there was nothing to set. She had functioning of the 
wrist in everv direction when he last saw her. The func- 

w 

tion of the arm was satisfactory to plaintiff at that time. 
It was immaterial whether the fracture was old or not. 
the treatment of the injury was just the same. 

The above three doctors were the only ones who ac¬ 
tually treated or saw the patient at the time. 

Dr. Custis Lee Hall, Dr. Charles Stanley White, Dr. 
John Allan Talbott, Dr. Guy W. Leadbetter, Dr. Thomas 
A. Groover, and Dr. Arthur C. Christie, who appeared 
and testified as experts of many years’ experience in 
Orthopedic Surgery and the reading of X-rays, stated 
that the left arm was not ^fractured on September 6. 
1926, as alleged; that from their examination of the 
X-rays in evidence taken by Dr. Borden on September 
16, 1926, and by Drs. Groover, Christie and Merritt, on 
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October 2, 1926, they all were of the opinion that j the 
condition as disclosed by said X-rays, was positively j due 
to an old Colles Fracture which occurred years before 
September 6, 1926, Dr. Leadbetter alone disagreeing to 
the extent of expressing the opinion that the condition 
may also have been due to arthritis. All agreed that; the 
treatment rendered by Dr. Borden was in accord with! the 
approved practice. 

The plaintiff had testified that her right arm was in¬ 
jured twenty years before and Dr. Borden told her ihat 
she probably had the arms mixed. To support this the¬ 
ory, Drs. Talbot, Groover, and Christie were asked to 
examine the X-rays of the right arm, which were in |evi- 
dence, and all testified that there was no evidence of an 
old injury to the right arm. 

I 

j 

ARGUMENT j 

| 

Counsel for appellee, contend that the Court below 
was correct in refusing to permit Dr. Warren to answer 
the questions objected to, and correct in directing the 
Jury to return a verict in favor of the defendant and sub¬ 
sequently entering judgment thereon in favor of the! ap¬ 
pellee. 

THIRD ASSIGNMENT OF ERROR j 

! 

Following the plaintiff’s brief in the order in whidh it 
is drawn up, we answer the third assignment of error 
first. The two questions in controversy were objected to 
as to the form of the question. The questions were^ 

(1) “Taking these two pictures into consideration 
and supposing as a matter of fact this woman never ;had 
any injury to the left arm before September, 1926, jand 
that during the month between September 16 and Oc- 

i 
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tober 4th, she was treated, state whether or not a rea¬ 
sonably skilled surgeon should have known there w’as a 
fracture.” and; 

(2) ‘‘Would any skillful physician have any difficulty 
in knowing that it was a fracture.” 

Counsel for appellee objected to the form of the hypo¬ 
thetical question. The facts in the first question were 
not complete, the question would require the witness to 
state the opinion of another, and in its form was highly 
objectionable. The second question is likewise highly 
objectionable. How could Dr. Warren answer such a 
question, calling for the conclusion that it does? The 
proper test is that a doctor’s treatment must be tested 
by the rules and principles of the school of medicine to 
which he belongs. Caton vs. English, 57 App. D. C. 324. 
at p. 327. 

FIRST AND SECOND ASSIGNMENTS OF 

ERRORS 

Counsel for plaintiff has enumerated a number of theo¬ 
ries upon which he seeks to build a malpractice case. 
In his brief he has even attempted to introduce into the 
case for the first time two new contentions concerning 
which no reference was made in the original pleadings, 
during the trial, or anywhere in the record. 

He is attempting to establish a malpractice case with¬ 
out any medical evidence being adduced for considera¬ 
tion of either court or jury. This he can not do. In the 
case of Hazen vs. Mullen, 59 App. D. C. at page 5, the 
court says: 

“A case of malpractice cannot be proven by the 
testimony of a few physicians or surgeons that 
they would have used some other treatment than 
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the one used, in the absence of testimony from 
which it can be inferred that the defendant fhiled 
to give to the case that skill and care ordinarily 
possessed and exercised by others in the prcifes- 
sion. i 

i 

Citing as authority, Gramaldi vs. Zeglio, 3 N. J. Misc. 
R. 669, 129 A. 475. See also, Williams vs. Poppleton, 3 
Or. 139; MacKenzie vs. Carman, 103 App. Div. 24$, 92 
N. Y. S. 1063. | 

The first point raised is as to the removal of the splints. 
Dr. Warren, plaintiff’s own doctor on whom her counsel 
relies, testified that the splints should have remained on 
the arm from four to six weeks. Defendant testifying 
from his records, stated that the splints were placed on 
the arm on September 16, 1926, and removed October] IS, 
1926, a period of over four weeks. Some of the experts 
testified that the splints should be removed within I ten 
days to three weeks. Certainly, there is no proof of 
negligence there to submit to a Jury. Again quoit ing 
Hazen vs. Mullen on page 5. If Dr. Warren might have 
treated the case differently, the law in this jurisdiction 
does not afford the plaintiff any relief due to the differ¬ 
ence of opinion of Doctors: 

“In Cayton vs. English, 57 App. D. C. 324, 23 
F. (2d) 745, a malpractice case, we said thajt it 
is the duty of a physician in undertaking to treat 
a patient to exercise the ordinary care and Skill 
of his profession, giving due consideration to mod¬ 
ern advancement and learning, and that thefe is 
an implied agreement that no injurious conse¬ 
quences will result from want of such proper skill, 
care, and diligence; that one who seeks to ] re¬ 
cover against a physician, alleging lack of Skill 
or negligence, has the burden of proving his aver¬ 
ments. In the Cayton Case we quoted from |the 

i 
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opinion of Judge Taft, now Chief Justice of the 
United States, in a malpractice case (Ewing vs. 
Goode (C. C.) 78 F. 442), in which he said: '‘Be¬ 
fore the plaintiff can recover she must show by 
affirmative evidence—first, that defendant was 
unskillful or negligent; and, second, that this 
want of skill or care caused injury to the plain¬ 
tiff. If either element is lacking in her proof, 
she has presented no case for the consideration of 
the Jury. The naked facts that defendant per¬ 
formed operations upon her eye, and that pain 
followed, and that subsequently the eye was in 
such a bad condition that it had to be extracted, 
establish neither the neglect and unskillfulness 
of the treatment, nor the causal connection be¬ 
tween it and the unfortunate event.” 

The second point plaintiff’s counsel calls attention to 
is the statement of Dr. Warren: 

“If he had that X-ray before him he would have 
set the arm wuth splints, or a cast, and kept it 
there for some time, then before he removed the 
cast he would have taken an X-ray to see if it 
was in condition.” 

That is exactly what Dr. Borden did in his treatment, 
and so testified. 

With reference to the contention by plaintiff’s coun¬ 
sel, wherein the claim is made that the defendant was 
negligent in not resetting the arm, assuming that there 
was an old fracture , this is an entirely new contention. 
No such charge of negligence was made in the declaration, 
nor anywhere in the record. The plea apprised the plain¬ 
tiff of the true defense and issue was joined thereon. 
There being no such charge in the declaration, the at¬ 
tempt of appellant’s counsel to now inject this charge 
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of negligence into the case is both untimely and absurd, 
and nowhere in the record is there any evidence to sub¬ 
stantiate his contention. 

On page 42 of the brief counsel for appellant slates 
“that the pleas obscure the real defense upon which the 
defendant intended to rely. That there is no intimation 
that defendant relied on a theory which admitted! the 
fact of a fracture many many years before she canie to 
Dr. Borden. Had we known this our testimony might 
have been much different.” 

Such a statement besides being irrelevant, is absolute¬ 
ly not in accord with the true facts as should be jwell 
known by plaintiff’s counsel. Counsel for appellee, long 
before the trial, submitted all of his X-rays to counsel 
for the plaintiff and told him that if he could find; any 
doctor in the country that would say there was any evi¬ 
dence of a fracture except the one happening long prior 
to September 6, 1926, an effort would be made to settle 
the case. The X-rays were in possession of counsel for 
the plaintiff over a month. I 

Another new contention is the failure of Dr. Bolden 
to take another X-ray after setting the arm. Su£h a 
contention, from the record is absurd because, Dr. Borden 
testified there was nothing to set. He X-rayed and then 
put the arm at rest. In addition to his first precaution 
of X-raying, when there w^as some doubt due to his find¬ 
ing evidence which indicated to him an old fracture,! and 
Dr. Larkin finding none, he, Dr. Borden, took the fur¬ 
ther precaution of sending his patient to the recognized 
authorities on X-ray, i. e., Drs. Groover, Christie, | and 
Merritt, for another X-ray. Their report, which is in 
evidence, confirmed his opinion. There was nothing else 
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that he could do. Nowhere in the case is there a state¬ 
ment by any doctor that the bone was not in proper 
position when the plaintiff was last seen by the defendant. 

As stated, the appellant here is trying to maintain a 
malpractice case without any supporting medical testi¬ 
mony. The citation of Carson vs. Jackson , 52 D. C. Ap¬ 
peals 51. in appellant’s own brief is sufficient authority 
to show that the testimony of other doctors is necessary 
to prove a malpractice case. 

There was only one reasonable view that the trial 
court could take on the evidence before him, and that 
was that the appellant's arm was not fractured as al¬ 
leged on September 6. 1926, as disclosed by the X-ray 
pictures taken and caused to be taken by the defendant, 
and that being so, she was not treated for a fractured 
arm and any other proof would be immaterial. Dr. Hall 
in his testimony said that the X-ray is as infallible as any 
human agency can be. The doctors must rely on the 
X-ray in determining whether or not a bone is fractured. 
The defendant 1 took all of the precautions possible and 
treated the arm in a skillful and approved manner, ac¬ 
cording to the testimony in the case. 

DEFENDANT’S OPENING STATEMENT 

No comment is deemed necessary to appellant’s argu¬ 
ment as to counsel’s opening statement. Statement of 
counsel is not and does not become, part of the case. It 
merely apprises the jury of what is intended to be pro¬ 
duced in evidence. We did produce ample evidence to 
prove to the Court beyond a peradventure of a doubt 
that the plaintiff’s arm was not fractured on September 
6, 1926, as alleged. 
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THE DEFENDANT ABANDONED THE 

CASE 

I 

As to that contention of the plaintiff, there is not a 
single bit of testimony that he abandoned the case. |No- 
where in the case is there any such testimony. The 
plaintiff testified that she was discharged and the; de¬ 
fendant’s testimony that when he removed the splints 
the last time he saw her she told him the arm wai all 
right, stands uncontradicted. It must be remembered 
that she never returned to Dr. Borden and never made 
any complaint of pain or improper treatment, afterjOc¬ 
tober IS, 1926, and she never visited any other doctor 
for at least a year thereafter, (according to her own testi¬ 
mony). She testified that she visited Dr. Lewis in Sep¬ 
tember, 1927, but he did not treat her. The next visit to 
any doctor according to her own testimony was in 1929 
when she visited Dr. Leadbetter. He did not treat iher. 
(R. 14.) | 

CONCLUSION 

i 

The trial justice had all of the witnesses before him 
and could observe their actions on the stand. From all 
of the testimony, there was only one reasonable infer¬ 
ence that the Court could assume, and that was that| the 
plaintiff did not sustain a fracture of the arm on Sep¬ 
tember 6. 1926. Failing to establish this fact, the charge 
of negligently setting a fractured arm necessarily fails. 

With the case of Hazen vs. Mullen, supra, in mind, j and 
also the case of Gunning vs. Cooley, in 281 U. S. 90; 50 
S. C. Rep. 231; 74 L. Ed. 720; (cited by appellant in his 
brief) holding that 

i 

“Where the evidence upon any issue is all on 
one side or so overwhelmingly on one side to leave 
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no room to doubt what the fact is, the Court 
should give peremptory instructions to the Jury.’ 7 

and that 


“A mere scintilla of evidence is not enough to 
require submission of an issue to the jury, but 
in every case, before evidence is left to the jury 
there is a preliminary question for the judge, not 
whether there is literally no evidence, but whether 
there is any on which a jury can properly pro¬ 
ceed to find a verdict for the party producing it 
and on whom the onus of proof is imposed.” 

it is respectfully submitted that under all the circum¬ 
stances, the trial justice could properly take but one ac- 
-tion, aiid that was to direct a verdict in favor of the do- 
* fendant. 

.# m. 

It is therefore respectfully submitted that the judg¬ 
ment of the trial justice should be affirmed, with costs to 
the appellant. 


Respectfully submitted, 

H. MASON WELCH 
JOHN R. DAILY 
J. HARRY WELCH 




